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ADVANCEMENT OF THE LAW BY LAWYERS. 


In the law, as in everything else, reform has been active 
in its labors, for a period whereof the memory of man runneth 
not <o the contrary. Still it finds some new work every day, 
and commends itself to the world by the claim of novelty. 

To the student of the common law, law reform is the most 
hackneyed and repulsive, or the freshest, deepest and most ab- 
sorbing theme. It is not the esprit de corps that makes him 
dread a popular reform. It is no fear of attacks on the judi- 
ciary or the profession, but the feeling that the body of the 
people does not know how to construct the edifice they desire, 
that they do not know how to use the tools. It is like the feel- 
ing of a mechanic or an artist when he sees some novice wasting 
his time, spoiling his tools, destroying his materials, and making 
a botch of his work, and a fool of himself. But a true reform, 
based on a knowledge of the wants of the people, the means to 
supply them and the best mode of their application, is always 
welcome. Any new principle, any new application, or combi- 
nation of old ones, however simple it may be, may affect the 
whole frame of society. The profession feels this, and it is 
therefore anxious. But it hasa disinterested anxicty, like that 
which a physician feels for his patient, a mechanic for his work, 
a pastor for his people ; it is deeper because there is no body 
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of men which has entrusted to it so deep and important inter- 
ests. No class has such control over not only the pecuniary 
affairs, but the peace, the order, harmony and proper tone of 
feeling of society, as the lawyers. No class should be, and 
none is, so confidently trusted as they are to do any work legit- 
imately professional. It is only where people of other callings, 
led by some false prejudice, attempt to carry out some vague 
plan to effect, they know not what, that the people have to fear. 
If there be a class of men whose pursuit in life, from the mag- 
nitude of the interests it has in charge, the confidence reposed, 
the integrity and honor that must govern it to enable it to act 
at all, identifies it with the whole body of men of all callings in 
interest and sympathy, that class is the lawyers. Everybody 
understands and yields to the just right which they have in all 
matters that belong to them to do, for the same reason that 
they do not call on a machinist to paint pictures, or employ 
physicians to build steam engines. 

If the lawyer is a debtor to his profession, the profession is 
a debtor to society. It owes to society the most complete de- 
velopment of its principles, and the greatest perfection in the 
machinery by which it is put in operation. 

It strikes one as a little singular that there should not be 
more systematic attempts to advance the science, and to invent 
modes for the practical application of principles already recog- 
nized as just. As it is, reforms are not generally made till 
some evils press so heavily on the people that they make them- 
selves felt. The profession seldom leads the way, and points 
out what ought to be done and how to do it, before it is 
felt that something must be done, though it often does the 
work which the people call for. There is hardly another 
class of men in the community, dentists, miners, mechanics, 
teachers, clergymen, which does not have men active in set- 
tling new principles, or making new inventions; now a tele- 
graph or a new power, a plough, a stove, or something for its 
own class, and which has not some organization or united effort 
not merely to do the work of the community in its own branch 
of science or industry, but to make all possible discoveries and 
improvements therein, and to push it to the utmost possible per- 


fection. 
To a certain extent, this is not so with lawyers. The vast 
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labors of the judiciary, not to be too highly rated, cannot go 
farther than to declare what the law is. The people will not 
trust to judge-made law. The people make the laws. And 
yet there is really less reason why the people should not make 
clocks than laws. ‘Treatises are generally on single branches, 
expounding the existing laws, rarely, if an instance is ever 
found, extending the science. The body of the profession ex- 
erts its strength in arguing what the law is. The mooting of 
questions, the instances of codification can hardly be referred 
to as any exceptions to this fact. In most of the cases of codi- 
fication, great minds have not started but have been put to the 
work ; whereas they should be pioneers. Lawyers should be 
not mere students of the laws existing, but masters of the prin- 
ciples of laws and the art of legislation, so that they should 
know how to make as well as to administer laws for a given 
time, as well as the ship-builder can construct a vessel to sail 
the sea, or an engineer can lay out the route for a new rail- 
road, 

From these ideas, and others which these hints will suggest, 
I venture to ask, might not something be done by the profes- 
sion for the good of the whole country: One shall look far 
amongst the anomalies of civil life, before he shall find any 
more strange than some to be met with in these United States. 
Any one can point them out to you, from the great compromise 
of the constitution, down to the simplest rule on the statute 
book. 

There are two things, however, which seem to force them- 
selves on one’s notice. The first is, that no new element is 
infused into the laws, but that the rule must forever be stare 
decisis. There are the fountains of the common law, it is true, 
but they will not always supply the wants of men. What is 
settled, remains so till the legislature alters it, no matter if for 
centuries. 

Now, is it not possible that, without giving the judiciary or 
the profession any power which they can or will abuse, the 
people might be benefited? Are there not certain principles 
perfectly well settled —legal principles — principles which, were 
the laws now to be framed anew, would certainly be embodied 
into the provisions of the statutes, but which are not now 
reached, either by law or equity ? 
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This people professes to be imbued with the spirit of liberty 
and democracy. It believes that certain rights of men, under 
government, are perfect, as all, indeed, are. It believes that, 
to have a perfect state, every man not only can, but must, do 
his whole duty as a man in society, must act in the state. It 
believes that there can be no conflict of human rights, that none 
can be sacrificed ; that perfect individual action, complete har- 
mony of all men, societies, nations, and the world, and the 
supremacy of the state, as the natural growth of man’s social 
organization, represent the normal relations of mankind. 

Now, what has been done by the profession to bring the 
standard of actual legislation completely up to the received 
doctrines of the people? Certainly, very little. Very much 
of what has been done, has been done at the call of the people, 
from a sense of need. Much is now claimed, in one form or 
another, that is not done. 

Now, what might be done by the profession, seems to be 
this: by some united action, to fix and point out to the peo- 
ple what is to be done completely to secure the greatest 
possible public benefit from all the principles that are recog- 
nized, and to advance to new ones. There is enough of earnest, 
powerful and intelligent action, on various points, by isolated 
individuals. There is often a union of force on some one 
point. What is needed, is the united action of the whole body 
of the profession, throughout the whole country, to secure the 
adoption of certain great principles, already perfectly recog- 
nized by the whole of them, and the entire people, but never 
yet adopted as law, as of binding legal authority. 

Instances might be put in numbers, under the law of con- 
tracts, matters of trust, the punishment and prevention of 
crimes, provision for education, duties of the educated, descent 
and distribution of property, and so on; but the general idea 
is what is urged, of the desirability of attempting discovery and 
establishment of principles, and inventions for the practical 
adoption of them, by the body who ought to have that matter 
for the study of their life. 

Several plain principles of justice, according to the judgment 
of this day, are by no means law, and exist nowhere on the 
statute books, unless they have crept into some preamble to a 
constitution, or a bill of rights. They may govern a doubtful 
case of construction. They are never a source of law. 
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No doubt, the mode in which our laws have grown up, and 
been framed, from time to time, without order, system or aim, 
as the pressing wants of the day required, accounts for the 
fact. But the wonder is that it exists. Codification, when 
undertaken by the greatest minds, and opened to the most 
valuable amendments, has still amounted but to classification, 
collation, and arrangement*for convenient reference. Reforms 
attempted have generally been but isolated attacks on isolated 
points, sometimes rotten, but often, at least from their relations, 
not proper to be destroyed without deeper work. There has 
seldom, if, indeed, ever, in a single case, been any united sys- 
tematic attempt to construct laws by lawyers as a body, with 
the advantages of study and experience. Perhaps the cases 
nearest to this, are those of the formation of our state and 
national constitutions, for the formation of which the experi- 
ence of learned and able lawyers was generally requested and 
used. 

Hence, no doubt, has it come, that law has been so little 
studied. Hardly a book on pure law can be named in the 
English language. ‘There are many on ethics and on politics, 
and kindred branches. ‘There are many on different laws, and 
on different branches of the laws. Still, all savor of rules and 
enactments more than of law, for law is a principle of action, 
and not a rule that is arbitrary, and that man can change. 
Human rules and enactments can only be deemed laws when 
they conform to this. 

What is looked for is symmetry. The French and the 
Roman law have more than we. ‘The general, universal, known 
principles being laid down, they must guide the whole struc- 
ture. They must measure and test everything; and every 
arbitrary provision must not be set up side by side with others, 
inconsistent and conflicting. 

As things now are, the laws of the states are like some of 
the old forests of this country, where you may climb over 
falling trees, or wade through rotting mould; where dead 
branches hang over your head, and decayed limbs.are falling 
about; and on old stumps, and from ancient trunks, spring 
new shoots, that live for a while. But the spot is fit only for 
beasts and savages. Civilized man can find there timber 
and fire-wood, but he will clear off the old woods, and then he 
13* 
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will have fair fields and flocks. So ought the wilderness of 
ancient law to be cleared, and the fields be sowed by civilized 
man. 

To such work, lawyers alone are, or should be, competent. 
It can be done only by united, conventional, studied action. 
Then alone will there be symmetry in the laws. 

The process by which this work* is to be done is logically 
analytic. The great idea should be followed to its remotest 
ramifications ; and this process seems to be most in harmony 
with the spirit of the time, which is inquiring, philosophical and 
theorizing. Evidence enough of this appears in the general 
course of inquiry and thought, in the political movements, to 
some extent even, in the legislation of the day. 

But as things are, no law can be followed far but it runs 
against some legislation. Most statutes encounter others at 
some points. ‘Therefore, point by point is settled by arbitrary 
enactment. ‘To frame a system, then, the synthetic process is 
required, unless the maxim stare decisis be abandoned. 

Now, this is precisely what is going on, in consequence of 
another fact. In these United States, there are now as many 
as eight hundred volumes of reports of decisions. In the courts 
of the United States alone, nearly sixty volumes. In Eng- 
land there are as many as some thousands of volumes. There 
are treatises without number. All these are authorities, better or 
worse. It is perfectly plain they cannot all be known or con- 
sulted. The cases, as they become numerous on each subject, 
after a while begin to wear the rough edges off of each other. 
If a principle is not sound in one state, it may be uniformly 
adhered to, but it is soon assailed in another state, and so the 
process goes on; but it goes very slowly. Cases on various 
points must at last become so numerous, that they can be of no 
practical use until they are classified; in other words, till the 
great principle which they ought at first to have laid down to 
settle and decide them all, without controversy, has been elim- 
inated by the lawyers out of the multitude of cases which have 
arisen in a century. What would be said of the architect, 
who, to build his arch, should try, one after another, all possi- 
ble shapes, till at last he hit the one which would stand, when 
he had a slate, and in his head principles, on which he could 
in a little while reckon just what must be built to form a true 
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and perfect structure? The very multiplicity of books will 
render them useless, till the law, by some process, be abstracted 
from them. Digests, even, must at last be digested, and the 
authority appealed to will at last be rarely the individual case, 
but the result of the cases, the pith of them, and the law. 

It seems possible that a plan might be devised, by which the 
labor of years might be saved on this slow and burthensome 
process; simply by the profession, by some united action, 
lending to its work just the same labor for its improvement and 
perfection, as any mechanic would in his craft. Such united 
action of the whole body of the profession throughout the 
United States, securing, as it would, the vast amount of learn- 
ing of the entire country, and the experience of so many states, 
would at once bring tegether material for the work, which the 
separate states could never collect. It would almost ensure 
the establishment of certain principles as rules of law, which 
would infuse new spirit into legislation, and have none of the 
odious features of ordinary law reforms, and few of the evils and 
inconveniences resulting from sudden changes in settled rules. 

At some future time we hope to show how the plan proposed 
would lead to entire harmony and uniformity in the laws 
throughout the United States, a result that would be of incal- 
culable advantage to the people of the Union. 


Recent American Decisious. 


Circuit Court of the United States, Massachusetts District, 
May Term, 1848. 


Unitep States v. Lockman. ' 


Whether proof of partial burning will sustain an indictment under Stat. 1804, ch. 40, 
quere? 

A minor who ships on board a vessel without the knowledge of his parents, “ belongs” 
to the vessel so far as to render him liable under the above statute. In criminal 
and capital cases, a jury must act on strong probabilities. The mere possibility that 
this fire might have been occasioned by spontaneous combustion, or might have 








1 This report is made up from the minutes of counsel. 
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been set by accident, is no answer to strong evidence making it probable that a 
particular person set it, 

Tuts indictment charged that Lyman Lockman, on the 20th 
of April, 1848, ‘on the high seas, did wilfully, and corruptly, 
burn the ship William Thompson, of New Bedford, he the said 
Lockman then and there being a mariner on board thereof, and 
belonging to said ship William Thompson. And the said ship 
William Thompson being the property of citizens of the United 
States, and said Lockman not being an owner of said ship.” It 
was founded on the statute 1804, ch. 40, sec. 1, which provides 
that ‘ any person, not being an owner, who shall, on the high 
seas, wilfully and corruptly cast away, burn, or otherwise de- 
stroy any ship or other vessel, unto which he belongeth, being 
the property of any citizen or citizens of the United States, or 
procure the same to be done, and being thereof lawfully convict- 
ed, shall suffer death.” 

The fire took place at the Sandwich Islands. It appeared that 
the vessel, which was a whaler, in April, 1847, a few hours after 
she set sail for the North-West Coast, at about nine or ten o’clock 
in the evening, was found to be on fire in the forehold. She 
was taken back into port and found to be considerably damaged 
by fire. In a few weeks she was repaired, and went on her voy- 
age. Several of the crew were seized and charged with the 
offence, but, on examination before the consul, Lockman was 
sent home to be tried, with two witnesses against him. The 
vessel arrived at New Bedford the first of April, 1848. 


Charles L. Woodbury, for the United States. 
Charles M. Ellis, for the prisoner. 


It was testified, on the part of the government, that a grating 
which separated the forecastle from the forehold, where the fire 
was, had been broken ; that the forehold had in it a great deal 
of old junk, rigging, tar, &c.; that the prisoner was seen work- 
ing at the bulkhead, and creeping out of the forehold through 
the hole ; that the prisoner had said “ that he had been in the 
forehold ; that he had got some tar and rope-yarn in a sack, 
and would burn the ship before he would go to the North-West 
Coast in her; that he had tried to fire the ship before, but he 
had only two matches, and they would not go;” that after 
the fire he had said that “ he wished he had a spade, and he 
would cut off the captain’s head ;” that after the fire, the pris- 
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oner having been flogged to make him tell what he knew about 
it, he said, in reply to the question if he knew who did it, “ that 
he did not know anything else.”’ It also appeared that the ves- 
sel had been previously on fire, and that at that time the prisoner 
was confined, and two others of the crew were sent home 
charged with that offence ; that the conduct of the captain was 
harsh ; that the crew were also dissatisfied with their grub, and 
said they wished the vessel sunk or burned before they had to 
goin her. It was further shown that the owners acted as citi- 
zens of the United States. 

On the part of the prisoner it was testified that there were 
great complaints among the crew of the William Thompson ; 
that they were generally dissatisfied; that several had been 
heard to say that they would throw the captain overboard or 
sink the ship before they would go on to the North-West. in 
her ; that Lockman was under age, not twenty ; that he shipped 
without the knowledge or consent of his father; and that he 
was quiet and orderly on board ship. 

The court desiring the questions of law in the case to be 
stated, the counsel for the prisoner contended that the evidence 
did not support the indictment, the evidence being that the 
prisoner was brought into the United States prior to the time 
alleged in the indictment; that there was no legal contract 
binding the prisoner to service in the ship, and therefore he 
did not belong to the ship under the statute, which did not ap- 
ply to passengers, persons from other ships, or the owner, but 
only to those holding a certain relation, that of the ship’s crew ; 
that the property of the ship could not be shown without the 
bill of sale, the vessel having been built by persons not then 
owners of her; and that the citizenship of the owners could not 
be shown, except by proving their birth or legal naturalization ; 
and that the only burning punishable under the act must 
amount to a substantial destruction of the ship, such being the 
force of the words “ otherwise,’ and “or” in the act, and its 
necessary grammatical construction ; that the act was the same 
as if it read, “shall destroy by casting away, burning, or any 
other means;” that this appeared also from the statutes from 
which this act is framed; and because the statates, when 
intended to apply to cases of mere setting on fire, used. appro- 
priate language ; and that the cases of De Londo, (2 East, Pl. 
c.1098,) and United States v. Johns, (1 Wash. C. C. R. 303,) 
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S. C. (4 Dall. 412,) being upon the same words, should be 
held to apply to this point. 

On the part of the government, it was argued that the time 
was immaterial ; that no proof of ownership or citizenship was 
required, if the ship carried the American flag; that the law 
applied to any one on board the ship; and that the statute was 
only the enactment of an admiralty offence, and applied to any 
burning, however slight. 

Upon the question of the partial burning, Woopsury, J. 
stated that, if the case arose under 2d sec. of the act, the court 
should consider the law settled on the grounds urged by the 
prisoner’s counsel ; that his learned associate was more strongly 
inclined than he to the opinion that a case of partial burning 
would not be within the statute, which could apply only to 
cases of destruction of the ship; but that he could not consent, 
without precedent, and considering that there was some differ- 
ence in the objects of the two sections, in case of a crime of so 
grave a character, and one which could not be reached unless 
by this law, to let the prisoner go free, without first having the 
opinion of the supreme court of the United States. He ac- 
cordingly proposed to certify a division of opinion and have the 
cause carried up. But the prisoner desiring to have the jury 
pass upon the case, the court consented, reserving for the pris- 
oner the question of law. The cause was then argued to the 
jury upon the facts. 

For the prisoner it was contended, that there was no proof that 
the prisoner was guilty ; that if the evidence were all taken as 
true, still the hemp, sails, &c. stored in the forehold might have 
taken fire by spontaneous combustion, and several cases were 
cited of like sort ; or that the fire might have taken accident- 
ally from lights in the forecastle ; and that the evidence was 
suspicious, and if the ship was set on fire, it was quite as pro- 
bable, if not more so, from the evidence, that the fire was set by 
some one beside the prisoner. 

The government urged that the threats, the preparation, and the 
fire following, showed conclusively that the prisoner was guilty. 


Woopsury, J. urged upon the jury the performance of their 
duty. The courts and juries are to administer the laws as they 
exist, not to make or unmake them. ‘The jury must remember 
their oaths, and march up to their duty. 
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The rvle is not, as is sometimes laid down, that the jury is to 
be satisfied beyond doubt. The jury will not stop because it is 
possible that some other hypothesis than the prisoner’s guilt 
may be true, or is consistent with the evidence. The only rule 
is this: The jury must be reasonably satisfied. In civil cases 
they must act from the mere preponderance of evidence. In 
criminal and capital cases they must act on strong probabilities. 
The jury must act in this as they would act in any matter of 
their own concerns. The mere possibility that this fire might 
have been occasioned by spontaneous combustion, or might 
have been set by accident, is no answer to strong evidence, 
making it probable that a particular person did it. 

There is no doubt this was on the high seas, and the act was 
done to an American vessel owned by our own citizens. It is 
enough that the prisoner wanted employment, and went on 
board the ship as one of her crew, so that he belongs to her. 
The supreme court has just held the owners of the Lexington 
liable for the neglect of some of the men, in a large amount. 
To burn “ wilfully” is designedly, intentionally ; ‘* corruptly ”’ 
is from a bad motive. It is not necessarily for gain or hire. 
For this trial any burning of the ship is sufficient to bring 
this case within the act. The jury will consider whether it 
is not likely that this fire was set by some of the crew. They 
will consider the testimony of the two witnesses, the fellow- 
shipmates of the prisoner, whose apparent fairness approves 
itself. They will consider who would be likely, from threats, 
preparation, and previous character, to have been guilty of this 
offence. Who had come from the house of refuge? The cap- 
tain and consul were men of sense, and the jury would consider 
who was charged and sent home for trial, and if it was not 
likely that he was the guilty one. If the jury were satisfied, 
from the strong probabilities of the case, that all pointed to but 
one person, they should make an example of him. It might 
be painful to discharge their duty. But if the jury found the 
prisoner guilty, it was doubtful whether the law could reach 
this horrid. case. This case was infinitely worse than any 
crime on land. There were no alarm bells, no engines, no 
neighbors to help. The jury, whilst they thought of the pris- 
oner, must think of the thirty souls on board ship on that awful 
night. His Honor dwelt on the case of the Caroline, the ill- 
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fated Lexington, and others. There could be little doubt that 
the prisoner would never suffer the extreme penalty of the law, 
for the executive would undoubtedly pardon. 


The jury, in a few moments, on the second ballot, agreed 
upon a verdict of Not Guilty. 





Circuit Court of the United States, Vermont District, May 
Term, 1848. 


Tue PrestpeNt, Directors, AND CoMPANY OF THE BANK 
OF THE Unitrep Srates v. LYMAN ET AL. 


Where an act of incorporation of a banking company provided that notice of organ- 
ization should be given on or before a certain date, and the bank was found to 
be in operation afterwards under the act, it is to be presumed that it was organized 
as early as the time prescribed. 

The bank of the United States (chartered by congress) had no‘power to carry on bank- 
ing operations after March 3, 1836, though it continued in existence two years lon- 
ger for settlement of suits, &c. But on February 18, 1836, the state of Pennsyl- 
vania incorporated a banking company of the same name, in anticipation of the 
dissolution —the new company having, with one exception, the same stockholders 
and capital, the same name and style, and the same capacity, so far as a state insti- 
tution could have the capacity of a national one. On March 10, 1836, the defend- 
ants proposed “to purchase of the Bank of the United States the property of the 
office at Burlington, as it was upon the 2d diy of March, 1836.” This contract 
was perfected April 1, 1836. Held, that it was a contract with the new company. 

The acts and admissions of one of several joint contractors or promisors, are admissi- 
ble as evidence against all, more especially if the party making the admissions, was 
acting as the agent of the others, and the admissions relate to acts within the 
scope of his authority. 

If the plaintifis’ bill of particulars confines their claim to two notes, they are not at 
liberty to proceed upon the original consideration or cause of action. 

If a note is payable to 8. J., cashier, or order, &c., parol evidence is inedmissible, 
to prove that the bank, of which 8. J., is cashier, was the real party in interest, and 
such a note is not evidence, in an action of money had and received, or of an ac- 
count stated, brought in the name of the bank. 

If the banking company, though not the payees, were the real owners of the note, 
and there had been an actual accounting with them, or their agents, such proceed- 
ings might constitute sufficient evidence to support the declaration described above : 
but an accounting with third persons to whom the beneficial interest of the bank 
had been assigned in trust for specified purposes, would not. 

Facts stated, from which notice to indorsers may be presumed. 

Questions of evidence examined in regard to certain notes said to be included in the 
contract. 


In this case, a verdict was taken for the plaintiffs at a for- 
mer term, subject to the opinion of the court on certain ques- 
tions reserved at the trial. It appeared that the Bank of the 
United States, created by congress in 1816, had established a 
branch or office at Burlington, in Vermont, which was several 
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years in operation, and continued to do business until Septem- 
ber, 1835. On the 10th of March, 1836, the defendants made 
& proposition in writing, “to purchase of the Bank of the 
United States the property of the office at Burlington, as it was 
upon the 2d day of March, 1836,” for the sum of $141,777.87, 
on an estimate made separately of the real estate, the good 
notes and demands, and the demands forming what was called 
the suspended debt. The proposition was accepted on the 
15th of the same month; and on the Ist of April the contract 
was carried into execution, by the defendants executing four 
promissory notes for the sum of $35,500 each, payable in one, 
two, three, and four years, and by their taking a conveyance 
and delivery of all the property, except certain bills or netes 
which had been paid into th® office before thé sale was con- 
summated. In consequence of some of the bills or notes hav- 
ing been so paid, and to make up an even amount, the sum of 
$10,020 was paid in cash to the defendants, so as to make the 
exact sum of $142,000, the amount of the four notes. The 
other facts in the case, as well as the questions reserved, will 
sufficiently appear from the following opinion, which was deliy- 
ered after presenting and reading a brief statement or synop- 
sis transmitted by Judge Nelson, of his opinion, he not being 
able to be present. 


Samuel S. Phelps, for plaintiffs. 
Rufus Choate and Asahel Peck, for defendants. 


Prentiss, J. The declaration in this case contains two 
counts, one for money had and received, and the other on an 
account stated. In support of the counts two promissory notes 
were given in evidence, with several accounts current, letters 
of correspondence, and other documents and testimony. Out 
of the evidence so given, various questions have arisen, some 
involving the admissibility, and others the effect or sufficiency 
of the evidence. The questions possess different degrees of 
importance, both intrinsically and in their bearing upon the 
case ; and I shall notice them in such order and manner, as 
will enable me to dispose of them with as much brevity and as 
little repetition as practicable, entering no further into the facts 
than may be necessary to present, fully and intelligibly, the 
grounds of decision upon each particular point. 
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1. The plaintiffs were incorporated as a banking company, 
hy the name of the Bank of the United States, by an act of 
the state of Pennsylvania, passed Feb. 18th, 1836. The con- 
tract which is the origin or foundation of the principal claim 
in question, was made sometime after the 10th of March, and 
earried into execution the Ist of April, of the same year. The 
precise day of the organization of the plaintiffs as a banking 
company not being shown, it is objected that it does not appear 
that they were organized, and competent to act as a corporate 
body, at the time the contract was made. ‘To this, it seems to 
me, an answer was given by the counsel for the plaintiffs, which 
is quite sufficient. The act of incorporation having provided, 
that notice of the organization should be given on or before the 
Sd of March then next ensuing, and the bank being found in 
operation afterwards under the act, it is to be presumed that it 
was organized as early as the time prescribed, which was of 
course before the making of the contract. 

2. It appears that the Bank of the United States, incorpo- 
rated many years before by an act of congress, although it 
ceased to have any power to carry on banking operations after 
the 3d of March, 1856, continued in existence two years there- 
after, for the purpose of suits for the final settlement of its 
affairs, and for the sale and disposition of its estate and effects. 
As that company established the branch at Burlington, and 
was in existence at the time the contract for the purchase of 
the property of the branch was entered into, it is insisted that 
it must be taken, in the absence of direct proof showing it to 
be otherwise, of which it is said there is none, that the con- 
tract was made with that company ; and consequently, that the 
plaintiffs, as to one and much the most considerable of the 
claims in question, are mere strangers for anything that appears, 
without right or interest. 

But it is to be observed, that the company established by 
the act of Pennsylvania, was established in anticipation of the 
dissolution, so far as banking powers were concerned, of the 
company established by the act of congress —the new com- 
pany, having, with one exception, the same stockholders and 
capital, the same name and style, and the same capacity, so far 
as a state institution could have the capacity of a national in- 


stitution. It was the substitution of a new charter under the 
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state government in place of the old charter under the general 
government, so that the banking operations, which would cease 
under the one, might be continued, without intermission or in- 
terruption, under the new powers given by the other. Accord- 
ingly, the new company, as we have seen, was to come, and 
did come into existence, as an organized corporate body, before 
or simultaneously with the termination of the banking powers 
and operations of the old company; and all the estate and 
effects of the old company were transferred to the new. The 
particular time of the transfer, it is true, does not appear. 
But it is obvious that it would naturally follow the organization 
immediately in order to fulfil the purpose in view ; and one of 
the witnesses states expressly that it included the estate and 
effects sold the defendants. This, therefore, connected with 
the bringing of the action and possession of the written evidences 
of the debt by the plaintiffs, is sufficient and very decisive evi- 
dence that the contract was in fact made with the new company. 

d. To establish several material facts in the case, various 
letters, acts and admissions of John Peck, one of the defend- 
ants, were given in evidence. ‘This evidence, it is said, was 
imadmissible, at least so far as it concerns any of the defend- 
ants but Peck himself. The objection to it rests upon the 
ground, that though the defendants were joint purchasers of 
the property, and gave their joint notes for the price, they 
were not partners, at least in such a sense as to make the acts 
and admissions of one evidence against the others. Admitting 
that the defendants are to be regarded, not as partners pro- 
perly and strictly speaking, but only as joint contractors or 
promisors, still the evidence to some purposes was wndoubt- 
edly admissible. It is a familiar rule of law that the acknow- 
ledgment of one of several joint debtors, either by word or 
act, is evidence to take the debt out of the statute of limita- 
tions as to all. Thus payment by one, says Lord Mansfield, in 
Whiteomb vy. Whiting, (8 Doug. 652,) is payment for all, the 
one acting, virtually, as agent for the rest: and, in the same 
manner, he adds, an admission by one is an admission by all. 
This principle, however, does not extend to the creation of 
a new substantive obligation, or a new additional liability ; 
nor to anything which is necessary to be done by the party 
claiming to perfect or give effect to a conditional or im- 
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perfect obligation or liability —such, for instance, as a de- 
mand of payment and notice of non-payment of a promis- 
sory note indorsed by several joint payees. There the ad- 
mission of one of the indorsers, either as to the demand or 
notice, is probably no evidence against the other, especially so 
as notice is necessary to each. But payment by one on a note 
in pursuance of an existing joimt liability, or an admission by 
one that the note is unpaid, or that a particular balance is due 
upon it, whether by stating an account or otherwise, is good 
evidence against all in an action for the money due upon the 
note. That neither creates a new contract nor enlarges the 
preexisting obligation or liability, but merely shows that that 
obligation or liability has not been discharged, or discharged 
but in part only. 

But however that may be, if it sufficiently appears that Peck 
was the agent to take care of the joint concern, and transact 
the business growing out of it, in behalf of the other defend- 
ants as well as himself, his acts or admissions while so acting, 
relative to anything within the scope of his authority, are, un- 
doubtedly, in law, the acts and admissions of all and binding 
upon all. Now it very fully appears that the business was in 
fact conducted and transacted wholly by and through Peck. : 
The original proposition for the purchase was signed “ John 
Peck for himself and others;” and this was ratified by the 
others by their joing in the notes and completing the con- 
tract in pursuance of that proposition. As at the first, so 
throughout to the last, Peck acted as the ostensible manager, 
without the appearance, from anything that is disclosed in the 
evidence, of any objection or interference on the part of the 
other defendants. It is obvious that it would be quite incon- 
venient, in a joint concern of such a nature, for all to take 
part personally in the correspondence, to sign every letter and 
paper that passed, or for notices, accounts current, and other 
necessary communications, to be sent to and answered by all. 
It is usual, in such cases, to commit the transaction of the busi- 
ness and charge of the correspondence to some particular one, 
and have it done by and through him for all. And where it is 
done by and through one professedly for and in behalf of all 
for a series of years, as in this case, without objection, all re- 
siding in the same neighborhood and having daily intercourse 
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and communication with each other, the assent of the others. 
they having adopted the first act, is to be presumed from their 
silence and acquiescence. 

4. The bill of particulars filed by the plaintiffs having stated 
their claim to be two promissory notes particularly described, 
it is made a question, and becomes necessary to decide, whether 
it was competent for them to give evidence of, and recover 
upon, the preéxisting debt or original consideration. Accord- 
ing to the general rule of practice, as established by the au- 
thorities, it seems that the particulars are considered and 


treated as incorporated with the declaration, and the plaintiff 


is not allowed to give any evidence out of them. Thus it has 
been held, that where the particular of the plaintiff's demand 
was a promissory note only, and on being produced it appeared 
to be improperly stamped, so that it could not be given in evi- 
dence, the plaintiff, though he might otherwise have gone into 
the consideration of the note, was precluded therefrom by his 
particular. Wade vy. Beasley, (4 Esp. Cas. 7); Brown vy. 
Watts, (1 Taunt. 352); 1 Tidd’s Prae. 537. On these an- 
thorities, which are obviously directly in point, the plaintiffs in 
the present case were confined by the terms of their bill of par- 
ticulars to the two notes specified, and were not at liberty to 
proceed upon the original consideration or cause of action. 

5. The note first specified in the bill of particulars, and first 
given in evidence, if the plaintiffs could maintain an action 
upon it in any form, was undoubtedly admissible under either 
count in the declaration — not only under the count for money 
had and received, but also, being a liquidated debt, under the 
count on an account stated. ‘lo the admission of the note, 
however, an objection was made, arising upon the face of the 
instrument, which presents the principal and most important 
question in the case. 

The note is signed by the defendants, and is in this form: 
“We jointly and severally promise to pay to Samuel Jaudon, 
Esq. Cashier, or order, &c.’’ On the one side, it is insisted, that 
Jaudon is the payee of the note, that the legal interest and 
right of action are in him; and that the plaintiffs, the note not 
being indorsed by Jaudon, can neither maintain an action di- 
rectly upon it in their own name, nor an action in any form in 
their own name to recover the money due upon it. On the 
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other side, it is urged, that as it appears from the evidence in 
the case, that the note was given for a debt due the plaintiffs, 
and that Jaudon was their cashier, acting merely as their agent 
in taking the note, having no personal interest whatever in it, 
the plaintiffs are to be regarded as the real payee of the note, 
and as such may sue and recover the money in their own 
name. Upon this question, I might content myself with a mere 
general statement of the conclusion at which I have arrived, 
with a mere summary reference to authorities and reasons ; 
but the nature and importance of the question seem to entitle 
it to more full and particular consideration. 

It seems now to be settled in England, whatever difference 
of opinion there may have formerly been in regard to it, that parol 
evidence is admissible to show, that a person not named in a 
written simple agreement is the real party to it, either for the 
purpose of charging him upon it, or enabling him to take the 
benefit of it, as the case may be; but not, however, to dis- 
charge a party who has contracted in his own name. ‘Thus the 
real principal, or a partner, from or to whom the consideration has 
moved, may sue or be sued, upon a written simple agreement, 
though he do not appear upon its face to be a party to it. This was 
so decided in the court of exchequer, in the case of Beckham v. 
Drake et al. (9 Mees. & Welsb. 78,) afterwards affirmed in 
the exchequer chamber, in Drake et al. v. Beckham, in error, 
(11 Mees. & Welsb. 315.) But however clear, undoubted, 
and now well established, this doctrine may be as to mere writ- 
ten simple agreements, the question is, is it applicable to nego- 
tiable instruments ? 

In a very early case, Evans vy. Cramlington, (Carth. 5,) 
affirmed in the exchequer chamber, Cramlington v. Evans, in 
error, (2 Vent. 307,) it was determined, that where a bill is 
payable to A. for the use of B., the right of action and of 
transfer is only in A., he having the legal interest, and B. only 
the equitable or beneficial interest. This decides that the per- 
son named as the payee in a bill, and not the person for whose 
use or benefit it is made payable, is the party entitled to sue 
upon it. If this be so where the trust is expressed and de- 
clared upon the face of the bill, the case must be much clearer 
and stronger where neither the trust, nor the name of the 
party having the beneficial interest, appears at all upon the 




















U. S. Circuit Court, Vermont. 163 


instrument. The observations of Buller, J., in Fenn vy. Harri- 
son, (3 ‘Term R. 757,) show very plainly, that, in his opinion, 
no person could be considered as a party to a bill, unless his 
name, or the name of his firm if a partner, appears upon it. 
In Sifken v. Walker et al. (2 Camp. Cas. 308,) where a per- 
son not appearing to be a party to a promissory note was joined 
as a defendant in an action upon it, Lord Ellenborough said, 
that a note made and signed by one in his own name, could not 
be treated as the note of him and another person neither men- 
tioned nor referred to. And in Emley v. Lye et al. (15 East, 
7,) the same eminent judge, with the concurrence of all his 
learned associates, held, that on a bill of exchange drawn by 


one only, it could not be allowed to supply by intendment the — 


names of others in order to charge them; and that the plain- 
tiff, if he would rest his claim on the bill, must confine it to the 
party who signed the instrument. In the case of Beckham vy. 
Drake et al., to which I have before referred as settling the 
general rule as to written simple agreements, Lord Abinger 
said, ‘* Cases of bills of exchange are quite different im_princi- 
ple from those which ought to govern this case. By the law 
merchant, a chose in action is passed by indorsement, and each 
party who receives the bill is making a contract with the par- 
ties upon the face of it, and with no other parties whatever. 
That is a class of cases quite distinct in its nature from the 
present.” And Parke, B. said, ‘‘ Where a contract in writing 
not under seal is made in another name than that of the real 
principal, the real principal can sue and be sued. But,” he 
added, “the case of bills of exchange is an exception, which 
stands upon the law merchant; and promissory notes another, 
for they are placed on the same footing by the statute of Anne. 
In neither of these cases, can any but the parties named in the 
instrument, by their name or firm, be made liable to an action 
upon it.” Thus it appears, that negotiable instruments, ac- 
cording to these authorities, are exceptions to the rule which 
governs written simple agreements in general, and that this, 
for supposed good and sound reasons, is the established doc- 
trine in England. 

The same doctrine, I may safely say, prevails in general in 
this country, though there may have been, now and then, an 
occasional departure from it. There can be little doubt, I 
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think, when we refer to the case of Van Ness v. Forrest, (8 
Cranch, 30,) how the rule of law on the subject is understood 
in the national court. There a note was executed to Joseph 
Forrest, president of the Commercial Company, for merchan- 
dise belonging to, and sold as the property of the company. 
On the question, whether an action could be maintained upon 
the note in the name of Forrest, MarsHAui, Ch. J. said, * the 
suit is instituted on a promissory note given, not to the com- 
pany, but to Joseph Forrest, president of the company. Al- 
though the original cause of action does not merge in this note, 
yet a suit is clearly maintainable on the note itself. Such suit 
can be brought only in the name of Joseph Forrest. It can 
no more be brought in the name of the company, than if it had 
been given toa person, not a member, for the benefit of the 
company. ‘The legal title is in Joseph Forrest, who recovers 
the money, in his own name, as a trustee for the company.” 
To notice particularly all the decisions in the various state 
courts, having a bearing upon the question one way or the other, 
would not only take up much time, but be assuming an unneces- 
sary task. I have looked, however, into a very considerable 
number of these local decisions ; and it will be sufficient for 
every useful purpose, without going further, to state the pur- 
port of such as have been made in the courts of some of the 
older and more commercial states. The decisions in the courts 
to which I refer, present three classes of cases. The first is, 
where a promissory note is expressed to be payable, for in- 
stance, to A. B. agent of C. D., both agent and principal 
being named in the note. In such case it is decided, that the 
principal cannot sue, though named. It is held, that a note 
payable to a person by name, though described therein as the 
agent of another, is a note payable to the person so described 
as agent, and that a suit upon it must be in his name, or in the 
name of his indorsee. The second class is, where a promis- 
sory note is made payable to the cashier of a particular bank, 
giving the name of the bank without the name of the cashier. 
In such case, it is determined, and very rightly as I think, 
that the interest and right of action are in the principal who is 
named, rather than in the agent who is not named. ‘The third 
class is, where a bill or note is made payable to, or is signed 
by, a person designated agent generally, as A. B. agent, with- 
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out naming the principal. In such case, it is held, that the 
simple addition of agent, and of course the simple addition of 
cashier, without any specification whatever of the name of the 
principal, will not authorize the admission of parol testimony 
to show who the principal is, and make him a party to the 
instrument. 

There may be, and indeed are, decisions in some of the state 
courts, not entirely reconcilable with the doctrine of the au- 
thorities which have been cited and referred to; but however 
much such local decisions may be entitled to consideration and 
respect on account of the source from which they proceed, 
they can have no influence upon the question before us, so far 
as they are at variance with the general prevailing rule of com- 
mercial law. In suits in the courts of the United States, as is 
laid down in Swift v. Tyson, (16 Pet. 1,) the true interpre- 
tation and effect of contracts and other instruments of a com- 
mercial nature, are to be sought, not in the decisions of the 
local tribunals, but in the general principles and doctrines of 
commercial jurisprudence. 

Upon the whole, it appears to me, that the true rule of law, 
as deducible from the adjudged cases, American as well as 
English, is, that no person, although in fact a principal or part- 
ner, can sue or be sued, upon a Dill or negotiable note, unless 
he appears upon its face to be a party to it. A promissory 
note, according to the expression of very great judges, partakes 
in some measure of the nature of a specialty, importing a con- 
sideration, and creating a debt or duty by its own proper force. 
Being assignable, and passing by mere indorsement, it is ne- 
cessary that the parties to it should appear, and be known, by 
bare inspection of the writing ; for it is on the credit of the 
names appearing upon it that it obtains circulation. It is for 
these qualities, and on these considerations, that it is distin- 
guished from written simple contracts in general, and made 
subject to a different rule. 

The note in question here is a perfect instrument, without 
ambiguity in form or purpose, and must have operation and 
effect according to the terms in which it is expressed. It is 
made payable to ** Samuel Jaudon, Esquire, Cashier, or order.” 
The promise therefore is to pay him, or the person to whom he 
shall order it to be paid; and it would be repugnant to the 
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terms of the instrument to allow the bank of the United States, 
or any one else, without his order, to demand and enforce pay- 
ment of it by suit. The bank is not named in the note at all, 
either as principal or otherwise ; nor can it be inferred, from 
anything contained in the note, that it was made even in trust 
or for the benefit of the bank, or that the bank has any inter- 
est whatever in it. To let in parol evidence to show that the 
bank is the real principal, and hold that it may sue upon the 
note as such, would be to subject negotiable paper to the very 
uncertainty the law intended to avoid. It would be putting 
promissory notes upon the footing of other written simple con- 
tracts, and prostrate entirely the distinction, which sound pol- 
icy, as well as the nature and purpose of negotiable securities, 
demands should be kept up between the two classes of cases. 

As the plaintiffs cannot be regarded as the payee of the note, 
it is almost superfluous to say, that the note is neither evidence 
of money had and received to their use, nor evidence of an 
account stated with them. ‘The note creates no privity what- 
ever between them and the defendants; and we have already 
seen, that, by the bill of particulars, they are limited to the 
note, and cannot go upon the antecedent cause of action, sup- 
posing they might otherwise do so under the declaration. 

It is insisted, however, that there is evidence, aside from the 
note, of an actual stated account, showing the balance due, 
and that that, with the note, is sufficient to enable the plaintiffs 
to recover under either count. This might be so, if the plain- 
tiffs, though not the payees, were the real owners of the note, 
and there had been an actual accounting with them personally, 
or through their agents. But it appears that the accounting, 
whatever there was, was with Robertson and others, to whom the 
beneficial interest of the bank im the note, with the other 
effects of the bank, had been assigned in trust for certain pur- 
poses, and who, for aught that appears, are still owners of the 
property of the note. There is no evidence that the account 
of April, 1840, which was prior to the assignment, was ever 
delivered or sent to the defendants ; and as to the accounts of 
April, 1842, and November, 1843, each is stated and rendered 
by the assignees, and each states the balance as due to them. 
The letter to Peck, enclosing the account of April, 1842, is 
signed “ Herman Cope, Agent for J. Robertson et al., Trus- 
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tees,’ and states the account to be an account with them. ‘The 
letter to Peck of May, 1844, is signed in the same way, and 
speaks of the account of November, 1845, as an account with 
the same persons. ‘The accounts being stated and rendered as 
accounts with the assignees, to whom the property of the note 
belonged, I do not well see how the accounts can be treated as 
stated accounts of money due and owing upon the note to the 
plaintiffs, or as evidence of indebtedness to them. Even 
viewed as implying a promise which would follow the right of 
action on the note, or simply as evidence of indebtedness on 
the note generally, it would not help the plaintiffs; for, as we 
have already seen, they are not the payees of the note, and 
have no right of action upon it. 

If there had been an account stated by the defendants di- 
rectly with the plaintiffs while owners of the note, recognizing 
their right to be accounted with for the note, or such an admis- 
sion of their title to the money due upon it as would amount 
or be equivalent to an express promise to pay them, so that a 
cause of action might be considered as having accrued to and 
vested in the plaintiffs before the assignment, I do not mean to 
say, that, in such case, the assignees might not sue and recover 
upon such cause of action in the name of the plaintiffs. How 
that might be, it is unnecessary to give any opinion, because 
the evidence presented, in any just view of it, falls short, as it 
appears to me, of making out any such case. 

6. The other note given in evidence, is the promissory note 
specified in the bill of particulars, executed by Lyman & Cole 
to the defendants, and by them indorsed to the plaintiffs. ‘The 
plaintiffs being indorsees, and the defendants indorsers, the note 
was unquestionably admissible in evidence under the count for 
money had and received, if not under the other count. But 
the defendants can be chargeable only as indorsers ; anil this 
would be so, without any reference to the limited terms of the 
bill of particulars, whether the transaction be treated as a dis- 
count, and therefore a purchase of the note, or as a loan of 
money, taking the note in payment, or even as taking it in pay- 
ment of an antecedent debt. Viewed in either light, due pre- 
sentment for payment, and due notice of nonpayment, were 
indispensable to create any liability on the part of the defend- 
ants. ‘There is proof sufficient of due presentment of the note 
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for payment, but there is no direct proof of notice of nonpay- 
ment. ‘The only question, therefore, is, whether there is evi- 
dence from which notice may be inferred. 

It has been often held, that part payment, a promise to pay, 
or an acknowledgment of liability, by the indorser after the 
note becomes due, is prima facie evidence, not only of notice, 
but of presentment. Now, what are the facts in relation to 
the note in question? We have already seen that there is suffi- 
cient presumptive evidence that Peck was the agent of the 
defendants, acting for himself and the others, and that his 
acts and admissions, relating to the joint interest, within the 
scope of his presumed authority, which of course extended to 
this note as a part of the joint concern, are to be considered as 
the acts and admissions of all. It appears that after the note 
became due, several payments were made upon it; but as it 
does not appear but that these payments were made by the 
makers of the note, they will be passed by. What is material 
to be noticed is, that after the note had been duly protested 
for nonpayment, it was charged and kept in a separate account, 
and that Peck, on a proposal to him to have it transferred to 
the general account, requested that it might continue, for the 
sake of convenience, to remain charged and kept, as it had 
been, in a separate account. In May, 1842, an account of 
this note, together with an account of the other note, sepa- 
rately stated, was rendered to Peck. He acknowledged the 
receipt of both accounts in June following, making no objection 
whatever to the account of this note, nor indeed any objection 
to the account of the other note, except that credit was not 
given the defendants for certain demands, called the Truesdell 
and Burrows notes, for which they claimed an allowance. Now, 
is not the request to have this note remain charged and kept, 
as it had been, in a separate account, coupled with the fact of 
an account so charged and stated being rendered, received, 
and retained without objection, an acknowledgment of liability 
to pay the note; and can it be at all material whether the ac- 
knowledgment was before or after the assignment, whether to 
the plaintiffs or the assignees ? 

I have said that no objection was made to the account of this 
note ; and such, [ think, is the just inference from the letter of 
Peck. But if the objection was intended to apply to the ac- 
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count of this note as well as to the account of the other note, 
it was not an objection to the justness or correctness of any 
item in either account, but merely to the amount of the bal- 
ance claimed. The objection was that a certain credit had 
not been given, thereby impliedly admitting that the note was a 
proper item in the account. In Campbell vy. Webster, (2 Man. 
Gran. & Scott, 258,) where the defendant, in answer to an 
account sent him by the plaintiff, admitted it to be all correct, 
except that the plaintiff had not credited him for a certain 
claim he had, and said he would pay the bill mentioned in the 
account if the plaintiff would allow that claim, it was held, that 
this amounted to an admission of liability to pay the bill, a 
counter claim being made the only objection to paying ; anid 
that an admission of liability amounted to an admission that all 
had been done which was requisite to constitute such liability. 
This is decisive, that the setting up, in the present case, of a 
claim for a credit as the only objection, with total silence as to 
the want of notice, is an acknowledgment of liability to pay the 
note in question, and thereby an admission that notice had been 
given. 

7. The only remaining question in the case arises upon the 
claim set up by the defendants on account of certain demands, 
called the Truesdell and Burrows notes, alleged to have been 
included in the purchase from the plaintiffs, and to have been 
controlled or discharged by them. 

The circumstances attending the Truesdell debt appear to be 
these. On the 10th of January, 1835, resolutions were passed 
by the directors of the Branch Bank, recommending a com- 
promise of the debt, and an acceptance of an offer which had 
been made by the Truesdells to pay fifty per cent. as a compo- 
sition. The resolutions were transmitted the same day to the 
parent bank, and the compromise so recommended was approved 
of by the parent bank on the 16th of the same month. The 
return made by the branch to the parent bank on the Ist of 
June after, contains the debt in the list of the suspended debt, 
marked as “‘ desperate’? — that is, of little or no value. The same 
return states that the compromise had been carried into effect. 
So it appears that the debt had not only been marked and re- 
turned as bad and hopeless, as early at least as the 1st of June, 
1835, but had in fact then been compounded, and was so stated 
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in the return, by the payment of fifty per cent. The debt, not- 
withstanding, still continued on the books of the branch bank, 
through some inadvertence or negligence, in the list of suspended 
debts, up to the 2d of March, 1836, to which time the contract of 
purchase had relation — the debt never having been transferred, 
as it is said it should have been, to the general loss ac- 
count. The inference from all this is, that though the debt 
stood on the books apparently as a subsisting debt, for a bal- 
ance of fifty per cent., it was not in fact a subsisting debt, but 
had been cancelled and discharged. If this fact was known to 
the defendants at the time of the purchase, the circumstance of 
the debt continuing on the books in the list of suspended debts 
can be of no real importance. It appears that two of the de- 
fendants, Peck and Lyman, acted as directors of the branch 
from some time in 1854 to September, 1835, when the branch 
office closed. This of course included the time when the 
resolutions referred to were passed, and the compromise in 
pursuance of them was carried into effect. These two defend- 
ants, therefore, one of them being, as we have seen, the agent 
in making the purchase, must be presumed to have had know- 
ledge of the facts in relation to the debt; and if so, it would 
seem to be very clear that the defendants, especially as the 
purchase of the suspended debt was in the lump, on an esti- 
mate of its value in gross, and at a great discount on that esti- 
mate, cannot make the debt in question the foundation of a 
claim. 

The other debt, the Burrows debt, consisting of two notes, 
also stood on the books of the branch in the list of suspended 
debts, apparently a debt due, at the time of the contract of 
purchase. It appears that a compromise of this debt had been 
agreed upon by and between the parent bank and Burrows, 
and that the compromise was carried into effect on the 1st of 
May, 1835, by giving up the two notes to Burrows, and _tak- 
ing his note for 33 1-3 per cent. of the amount. Burrows failed 
to pay the note so given by him, and the compromise, by its 
own terms, became null and void; but the two notes which had 
been given up were retained by him. In the return made by 
the branch to the parent bank on the Ist of June, 1835, before 
spoken of, this debt is mentioned in a memorandum at the bot- 
tom as having been compromised at 33 1-3 per cent., which 
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memorandum is signed by Mr. Lyman, one of the defendants. 
as director. The defendants, therefore, are to be taken as 
having full knowledge of the condition and circumstances of 
the debt at the time of the purchase. They purchased the 
claim, whatever it was, in the state in which it then existed, as 
they purchased the other claims composing the lump of the sus- 
pended debt. For anything that appears, the claim exists in 
the same state now as it did then. ‘The plaintiffs have not dis- 
charged it, interfered with it in any way, or done anything to 
deprive the defendants of any right or benefit they could claim 
in or out of it under the purchase. The plaintiffs sold the debt 
as it was, as they sold the rest of the suspended debt, without 
any guaranty or representation whatever on their part ; and 
the appearance the books presented of it could not have de- 
ceived or misled the defendants, two of them having officiated 
as directors of the branch at the time the compromise was 
effected. It must be presumed that these two defendants, one 
of whom, as before remarked, was the agent in making the pur- 
chase, knew the terms of the compromise, and all that had 
been done in pursuance of it. I am obliged, therefore, to say, 
that I see no legal grounds, on which this claim, any more than 
the other, can be sustained. 

Having thus disposed of all the questions raised in the case, 
I have only to say, in conclusion, that the result from the whole 
is, that for the reasons given on some of the points reserved, 
the verdict, in my opinion — and such is the result of the opin- 
ion of the judge who presided at the argument — ought to be 
set aside, and a new trial granted. 


Court of Common Pleas of Philadelphia, June, 1847. 
Hlotpen’s ADMINISTRATORS v. McMAKIN. 


Where there are no articles of partnership, a partnership is determinable at the will 
of either partner. 

A surviving partner holds the partnership effects merely as a trustee for the payment 
of debts existing at the time of dissolution, while he is bound to distribute the 

balance equitably between himself and the representatives of the deceased part- 
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ner. It is his duty at once to make sale of all the partnership property, at once, 
collect outstanding demands, pay all debts, and divide the balance. 

A partnership formed for conducting a newspaper, is commercial in its character, 
and the law applicable to commercial or trading transactions determines the rights 


of the parties. 
A surviving member of such a partnership is not entitled to the good will, subscrip- 


tion list, speculative value of a newspaper published by him and his deceased part- 
ner; but it is partnership property which must be sold with the partnership eflects 

A Court of Equity can order a sale of all the partnership property, when the sur- 
viving partner neglects to perform his lawful duties. And if the surviving partner 
be guilty of such mismangement as clearly proves him unfit to be entrusted with 
the partnership estate, a Court of Equity will appoint a receiver to collect the debts 
and dispose of the property. 


Tuts case was heard on a bill and answer, and all the mate- 
rial facts are contained in the opinion of the court. 


John Sergeant and Gerhard, for complainants. 
Randall and Guillow, for respondent. 


Parsons, J. This case comes before the court on an appli- 
cation for an injunction, and the appointment of a receiver; 
not for a final decree. True it is, the defendant has filed an 
answer to the bill, and on the filing of the answer it is, that 
the plaintiffs ask for these interlocutory orders. 

The bill sets forth that a certain newspaper was published in 
this city, called the “ Saturday Courier,” by Clark & Wood- 
ward, which had a circulation of about 22,000 copies weekly ; 
and in the spring of 1836, the interest of Clark was purchased 
by Ezra Holden, deceased, and that of Woodward by the de- 
fendant, when a partnership was formed between them; and 
from that time, until the death of said Holden, which happened 
about the 20th of March, 1846, said newspaper was published 
by them under the style of McMakin & Holden, as copartners. 
All these facts are admitted by the answer, and the defendant 
admits that he paid twelve thousand dollars for the moiety 
which he purchased, and that Holden paid the amount set forth 
in the contract annexed to the bill, which shows that about the 
same or a larger amount was paid by the deceased for the half 
part which he purchased. 

The bill also avers that while the copartnership thus existed, 
the editorial department of the paper was conducted by Holden, 
who was possessed of literary abilities and character, and under 
his care the paper acquired a much greater reputation than it 
had ever before possessed; that its circulation increased, so 
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that at the time of Holden’s death, the number of copies of 
the paper circulated weekly exceeded fifty-five thousand. That 
at the time of the purchase by said Holden and the defendant, 
the value of the property consisted almost exclusively in the 
subscription list and good-will of the paper. 

The defendant, in his answer, denies that the editorial depart- 
ment of the paper was conducted by said Iolden, and that the 
increased reputation and circulation were attributable solely to 
his care. But the respondent does admit that his own atten- 
tion was not solely devoted to that branch of the business, but 
says he had the entire charge and control of the financial 
affairs of the firm. It is admitted in answer, that Holden was 
possessed of literary abilities and character; still it is denied 
that he is entitled to the credit for the editorial labors, or the 
literary reputation of the paper. It is also admitted by the 
answer, that the weekly circulation of the paper at the time of 
Holden’s death was upwards of fifty-five thousand ; but the de- 
fendant denies that the value of the property purchased was 
almost exclusively the subscription list and good-will of the 
paper; but alleges that besides printing materials, there was 
an amount of outstanding claims of about $15,000. 

The bill also charges that from the death of Holden to the 
then present time, said defendant has published said paper, and 
has been in the possession and use of the press, types, paper, 
ink, printing materials, and other articles the jomt property of 
the firm, and that since the 16th of May, 1846, the defendant 
has issued said paper under its former name ond title as_pub- 
lished by Andrew MecMakin, editor and proprictor, late Me- 
Makin & Holden. ‘This is also admitted by the answer. 

It is also charged in the bill that the defendant has collected 
large sums of money due the late firm from debts PW le 
at the death of the intestate, and that said defendant has been 
in possession of all the joint property belonging to the copart- 
nership, and’ has not accounted for the same: this is also ad- 
mitted by the answer. 

The bill also avers that the administrators have repeatedly 
called upon the respondent to purchase from them the interest 
of his deceased partner, in said newspaper and materials be- 
longing thereto; or if he was unwilling to purchase the same, 
that the whole of the paper and printing establishment should 
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be sold at auction to the highest bidder, the affairs of the late 
partnership be wound up, and the surplus divided between the 
defendant and the representatives of the deceased, but that 
said MeMakin has declined all those propositions. These aver- 
ments in the bill are also admitted by the answer. 

The bill then prays for an account of all the dealings and 
transactions between the partners up to the time of said Hol- 
den’s death; and of all since his decease ; and the money re- 
ceived since then. The plaintiffs also pray that an injunetion 
may issue restraining said defendant from collecting any of the 
effects, debts, or moneys of the copartnership; and also that a 
receiver may be appointed to take charge of and collect the 
same ; likewise, that the court will decree a sale of the good- 
will of the copartnership business, the subscription list of said 
paper, the leasehold premises, and all the goods, chattels and 
effects of the same. There is also a prayer for general relief. 

A decision of the main question involved in this application 
is of great importance to the parties to the bill, as well as the 
community at large, for it has rarely been presented in our 
courts. The case has therefore been examined with much 
care and attention, and with an anxious desire to determine 
it upon the soundest principles of equity. No one who has 
examined the subject can deny that there is considerable diffi- 
culty on the question, as it has been ruled by various adjudi- 
cated cases in the British chancery courts. I shall therefore 
examine the matter first on principle, and then in relation to 
the authorities. It is perhaps well to remark, that in this case 
there were no articles of partnership between the parties; hence 
the partnership was determinable at the will of either of the 
partners. 

For the purpose of more clearly elucidating the opinion which 
the court have formed, it becomes important to refer to some 
elementary principles relative to the law of partnerships. I 
shall therefore, in the first place, consider the legal rights of 
partners over partnership property while that connection exists. 

It should be borne in mind that partners differ from mere 
part owners of goods and chattels in many respects. It was 
once said by Lord Hardwick, “ partners themselves are clearly 
joint tenants in the stock and all effects: ’’ but it has been said 
this language on the point is not very correct ; for partnerships 
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differ from joint tenancy in two important particulars. In the 
first place, joint tenants cannot dispose of the interest of each 
other in the joint property, although they hold per my et per 
tout; but each has the sole power of disposing of his own in- 
terest therein: whereas, in cases of partnership, each partner 
is not only a joint owner, with the others, of the partnership 
property, but he also has full power to dispose of the entire 
right of all the partners therein, for the purposes of the part- 
nership business, and in the name of the firm. In the next 
place there is no survivorship in cases of partnership, as there 
is in joint tenancy. There‘ore we find it is observed by Lord 
Coke, in his emarks upon a passage from Littleton, in which 
“itis said that the right of survivorship shall hold between 
joint tenants of things personal as well as real,” that ‘an ex- 
ception is to be made of two joint merchants ; for the wares, 
merchandises, debts or credits that they have as joint mer- 
chants or partners shall not survive, but shall go to the execu- 
tors of him that deceaseth ; and this is per leyem mercatoriam 
which is a part of the law of the realm.” Co. Litt. 182; 
Story on Part. 126; Collyer, 64. Tlence it is clear that the 
analogies furnished from the law of joint tenancy, and tenancy 
in common, have no application relative to the rights or inter- 
ests of partners. So, also, from what has been shown as to 
the want of survivorship among partners, it follows, that upon 
the decease of one of several partners, his share of the mova- 
ble stock and effects of the partnership sukject to the partner- 
ship debts devolves on his personal representatives, who thereupon 
become, both at law and in equity, tenants in common with the 
surviving partners. Collyer on Part. 65. 

It having been shown, by the principles above stated, that 
partnership property does not survive to the surviving partner, 
we will next inquire what are the rights of a surviving partner 
relative to the partnership effects, when a dissolution is caused 
by death, the insolvency or bankruptcy of one of the partners, 
or otherwise. Although it is said that by the law merchant, 
the jus accrescendi does not take place among partners in 
trade, it must be understood to mean that it does not take 
place for the exclusive benefit of the survivor, as it does in a 
joint tenancy at the common law; but the survivor holds the 
partnership effects as a trustee for the payment of the partner- 
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ship debts existing at the time of the dissolution ; and the bal- 
ance to be distributed equitably between the representatives of 
the deceased partners and the survivor. Collyer on Part. 64, 
On this point it was said by Chancellor Walworth, in Case v. 
Abell, (1 Paige, 398,) ** The surviving partner has the legal 
right to the partnership effects ; but in equity he is considered 
merely as a trustee to pay the partnership debts, and dispose 
of the effects of the concern for the benefit of himself and the 
estate of his deceased partner. He cannot therefore be per- 
mitted to make gain or profit by the use of the partnership 
funds and effects for his own exclusive benefit.” Lybert v. 
Wood, (4 Paige, 517.) Hence it follows, from the above rule, 
that, although as to future dealings the partnership is termi- 
nated by the death of one partner, yet, for some purposes it 
may be said to subsist, and the rights, duties, powers and au- 
thorities of the survivor remain, so far as is necessary to ena- 
ble him to wind up and settle the affairs of the partnership. 
Story on Part. 492, $544. Therefore all choses in action, 
debts and other rights of action belong to the surviving part- 
ner, and he possesses the sole and exclusive right and rem- 
edy to reduce them to possession ; although, when so recoy- 
ered, the survivor is regarded as a trustee thereof for the ben- 
efit of the partnership, and the representatives of the deceased 
partner possess, in equity, the same right of sharing and par- 
ticipating in them which the deceased partner would have pos- 
sessed if he had been living. Story on Part. 394, § 546; 
Gow on Part. 576. 

If such are the rights, power and authority of the surviving 
partner, it becomes important next to ascertain what are his 
duties, and the obligations imposed upon him relative to the 
partnership property, its disposition, and the manner in which 
he should wind up the concern. 

It is undoubtedly his duty at once to make sale of all the 
partnership property of every kind, as it was held by the part- 
ners at the time of the death of the deceased partner, or of a 
dissolution caused hy bankruptcy, insolvency or otherwise ; col- 
lect all the outstanding demands in favor of the firm, pay off 
the partnership debts, and divide the balance with the repre- 
sentatives of the deceased. 

Courts of Equity are constantly in the habit of decreeing a 
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sale of partnership stock in all cases of partnerships at will ; 
that being considered the most equitable dealing with the inter- 
ests of all parties. Collyer on Part. 167 ; Crawshay y. Collins, 
(15 Vesey, 138,); 1 Swanst. 495. And so far was this doe- 
trine carried, that in the case of Wilson v. Greenwood, (A 
Swanst. 471,) where there was a special proviso in the articles 
of partnership as to the assignment of each partner’s share 
upon death, or retirement or bankruptcy of one of the part- 
ners, a sale was decreed, because it was found impracticable, if 
not il’egal to act upon the proviso. 

And we find it laid down as a general principle that in all 
eases of partnership at will, whether the contract was origin- 
ally of that nature, or has become so, by effluxion of time, or 
other circumstances, a court of equity will, upon dissolution, 
decree a sale of the entirety of the partnership effects, at the 
desire of any of the partners. Collyer on Part. 169. 

Therefore it is said by Judge Story, “ It becomes the duty 
of all the parties in interest upon a dissolution by death, with 
all practicable diligence to wind up and settle the partnership 
concerns, to pay the partnership debts, and to distribute the 
surplus among those, who are entitled to it, according to their 
respective shares therein: and in case of delay, or danger of 
loss, or neglect of duty, to require the aid of a court of equity 
to enforce the duty, and to compel a full account and settle- 
ment of the whole concern. Hence, the personal representa 
tives of the deceased partner have a right to insist upon the 
application of the joint property in the hands of the survivors 
to the payment of the joint debts, and a division of the surplus.”’ 
Story on Part. 495, 496; C. Vesey, 126; Gow on Part. 
378. 

And this rule seems to be based upon very substantial 
grounds, for the rights of the partners as to the property are 
precisely equal ; each may require the whole concern to be 
wound up by a sale, and a division of the produce. One part- 
ner has no claim upon his individual proportion of the specific 
articles, nor can he insist upon an exclusive right in it; but, he 
is entitled only to a general arrangement of the partnership con- 
cerns, and for that purpose to an account of the produce of 
the aggregate joint effects. He cannot separate his share from 
the bulk of the joint property, nor compel his copartner to ac- 
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cept what, according to a valuation, his interest may be worth. 
Such is not the method adopted by a court of equity, when it 
winds up the concerns of a partnership. But in every such 
case when the court interferes in closing the transactions of a 
firm, it directs the value of the whole of the joint property to 
be ascertained in the best possible way, viz.: by a sale and its 
conversion into money. 3 Kent Com. sect. 43, p. 64; 1 Tam. 
R. 261; Gow on Part. 235. 

It necessarily follows, from a statement of these principles, 
that it was the duty of this defendant as soon as practicable 
after the death of Holden to have sold all the partnership pro- 
perty, converted it into money, paid the debts of the firm, and 
divided the surplus between the representatives of the deceased 
and himself. I presume the question will be asked, what does 
the law require him to sell? I answer, all the partnership 
property, all the interest that McMakin & Holden both had in 


the ‘ Saturday Courier” at the time of the decease of the 
latter, —all their interests in the concern that were of any real 
or speculative value. Probably the question will be asked, 
what property would the purchaser obtain by a sale thus 
made ? This question I consider is best answered by a deci- 
sion of our supreme court in the case of McFarland v. Stew- 
art, (2 Watts, 111,) where the contents of a printing-office 
were sold on an execution by the sheriff, along with the types, 
presses, &c., when it was held that the subscription list was not 
the subject of separate property, but passed as an accessory of 
the principal sold by virtue of the execution. In that case the 
chief justice uses this language: ‘* Undoubtedly the custom or 
business of one established in an occupation, may enable him 
to sell the tools or implements of a trade for a price beyond 
their intrinsic value: and this holds in an especial manner in 
regard to the subscription list of a newspaper to which a pur- 
chaser succeeds as a part of the establishment.” 

sut it has been contended, by the counsel for the defendant, 
that the ** good will”’ of the establishment, as it has been styled 
in the argument, by which I understand them to mean the sub- 
scription list, as well as the right to publish the paper under its 
present title, belongs to him; that he took this legally, as the 
surviving partner; and if a court of equity should decree a 
sale of the partnership property, it would only be of the types, 

















Court of Common Pleas of Philadelphia. 179 


presses, materials in the printing-office, Ke., because the inci- 
dents to it are the sole property of him, the survivor. But, in 
my opinion, this is a position which cannot be sustained to the 
extent it has here been contended, either by authority, or as 
consistent with the sound legal principles which control partner- 
ship property. 

We will first examine this a on authority. It was 
held by the vice-chancellor of New York, (1 Hoffman's R. 68,) 
that the good-will of a trade does not survive, but is partner- 
ship property. And he actually decreed a sale of leasehold 
property, and in his opinion observes: “ Then is a lease plainly 
partnership property to which the good-will certainly attaches. 
Upon a sale, the good-will of course enters into the value of 
the lease, and enhances the purchase-money. In truth, in a 
lease of a trading establishment it constitutes a large part of 
the value.” In Case v. Abell, before cited, (1 Paige, 401,) 
the chancellor, in directing an account to be taken by a master 
of the property of a deceased partner, in the hands of the sur- 
vivor, and also the executor, ordered a valuation to be taken of 
the good-will of the business ; and this was of a hardware store, 
where the deceased partner had been dead more than twelve 
years. In the case of Marten vy. Van Schaick, (4 Paige, 479,) 
which was a bill to compel a dissolution of the partnership, and 
to settle the account, it was decreed that a receiver must be 
appointed, and that he must take the charge of a public news- 
paper and carry on the business, so that the good-will might be 
secured to the purchaser. Hence I think it clear, from the 
view taken by the court of chancery in New York, that, in 
commercial transactions, the good-will of a mercantile establish- 
ment does not survive in case of a dissolution of a partnership 
by death or otherwise ; and so far was the doctrine carried by 
Judge Sutherland, in the case of Allen v. Blanchard, (9 
Cowen, 652,) that he says, ‘‘ the custom or law of merchants 
excluding survivorships extends to all traders,’’ and applies it, 
without any qualification, in the case of two partners who were 
practising physicians, and remarks generally, ‘* Whenever 
there is a joint undertaking in the way of trade, the Jus acere- 
scendi has no application.” But the question of good-will was 
not then directly before the court, or perhaps the rule might 
have been qualified in that particular, as it was a case of pro- 
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fessional partnership. For it is said by Judge Story, “ It 
seems that good-will can constitute a part of the partnership 
effects or interests only in cases of commercial trade or busi- 
ness ; and not in cases of professional business, which is almost 
necessarily connected with personal skili and confidence in the 
particular partner.” Story on Part. 142. 

Whatever may have ouce been considered the law in Eng- 
land on this point, it seems to be pretty well settled now, that 
in commercial transactions the good-will does not survive on 
the death or bankruptcy of one of the partners, while probably 
in professional partnerships it does. True it is that Lord 
Rosslyn ruled, in the case of Hammond y. Douglass, (5 Vesey, 
539,) that the good-will of a trade carried on without articles 
did survive. Subsequently the subject was considered by Lord 
Eldon in the case of Crawshay v. Collins, (15 Vesey, 539,) 
and ruled, that where partners become bankrupts, the good-will 
of their trade passes to their assignees. And in remarking 
upon the case of Hammond y. Douglass he observes: * If the 
surviving partners think proper to make that which is equity 
the joint property of the deceased and them, the foundation 
and plant of increased profit, if they do not think proper to 
settle with the executors, and put an end to the concern, they 
must be understood to proceed upon the principle which regu- 
lated the property before the death of the partner.’ In the 
case of Parr y. Pearce, (3 Madd.) Sir J. Leach says that 
partnerships between professional men are different from com- 
mercial partnerships: in the former he thinks the survivor can- 
not be affected by the death of his copartner. And Gow, in 
his treatise on partnerships, thinks there is an intelligible dis- 
tinction between commercial and professional partnerships on 
this question. (Gow on Part. 377.) A distinction which it 
is not necessary now to consider, as it will be presently shown 
that the present case must be treated as commercial in its 
character. 

In order to understand in what cases the good-will does not 
survive, it may be well accurately to define the meaning of 
this term. Mr. Justice Story says: ‘* Good-will may be pro- 
perly enough described to be the advantage or benefit which is 
acquired by an establishment beyond the mere value of the 
capital, stock, funds or property employed therein, in conse- 
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quence of the general public patronage and encouragement 
which it receives from constant or habitual customers, on ac- 
count of its local position, or common celebrity, or reputation 
for skill or affluence or punctuality, or from accidental cireum- 
stances or necessities, or even from ancient partialities or pre- 
judices. Thus an inn, a nursery of trees and shrubs, a favorite 
fashionable stand, or a newspaper establishment may, and often 
does, enjoy a reputation and command a price beyond the in- 
trinsic value of the property invested therein, from the custom 
which it has obtained and secured for a long time ; and this is 
called the good-will of the establishment.” Cruttwell v. Lye, 
(17 Vesey, 336.) Lord Eldon in the same ease said that a 
good-will of this sort was nothing more than the probability 
that the old customers will resort to the old place. 

It is a general remark that this is not a tangible interest, 
upon which a definite or fixed value can be placed. Therefore 
it is not, strictly speaking, a part of the partnership effects, of 
which, upon a dissolution thereof, a division can be compelled, 
except in cases where a sale of the whole premises and stock 
are ordered; and then the good-will must accompany such sale, 
and may create a speculative value in the mind of a purchaser, 
of which each partner will be entitled to his share and benefit. 
Cruttwell vy. Lye, (A Rose Rep. 125); Story on Part. 140. 

Such being the law, it clearly demonstrates two important 
points in this cause ; first, that a partnership formed for con- 
ducting a newspaper, like the one presented in the bill, is com- 
mercial in its nature, and the law applicable to commercial or 
trading transactions should be adopted in adjudicating upon the 
rights of the parties. Secondly, that the defendant is not en- 
titled to the good-will, subscription list, speculative value, or 
call it by what name you please, of the paper published by him 
and the deceased ; but it is partnership property which the law 
demands should be sold along with the partnership effects, and 
the proceeds to be divided according to the rules which govern 
in the distribution of all other property which belonged to the 
partners at the time of the dissolution, caused by the death of 
Holden. Hence it is said by Collyer, in his treatise on part- 
nerships, ‘It is not a tangible interest or a commodity on 
which a specific value can be placed. Therefore, upon the 
death of one partner, it is not stock of which an executor of a 
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deceased partner can compel a division, unless he can compel 
a sale of the whole premises and stock, as in the case of a 
partnership at will. Under such circumstances, however, the 
good-will would accompany the rest of the stock, and might 
create some additional speculative value in the mind of a pur- 
chaser. Accordingly, a court of equity, in this and similar 
cases, would so treat it, that its value should be felt and appre- 
ciated by all parties interested in the concern ; and therefore, 
in decreeing a sale of the entire partnership, would order the 
sale to be so adjusted as will give full effect to the value of the 
good-will, Collyer, 80. 

We have shown that the partnership in this case was one at 
will, and that it was a case where a court would decree a sale 
when the surviving partner neglects or refuses to make one and 
wind up the concern. Therefore, on authority, to my mind, 
the case is clear of doubt or difficulty ; and I think it can be 
shown, by one or two illustrations, that these principles are 
based upon those substantial grounds which ought always to 
regulate the rights of property in this country. 

Suppose that at the time of Holden’s death the firm had 
been indebted to the amount of $30,000, and McMakin had 
sold the “ Saturday Courier” with the subscription list, good- 
will and materials, for that sum, had taken the money and paid 
the debts, and then had filed his bill in chancery against the 
administrators of Holden, alleging that the types, presses, &c., 
were not worth more than $10,000, and claiming that all the 
purchase money over and above that sum was his property by 
right of survivorship; and praying that the estate of his de- 
ceased partner should make contribution to him for the one- 
half of the $20,000 over and above the real intrinsic value of 
the printing materials;—is there a court of equity in the 
Union that would have entertained such a bill? or if before we 
had a court clothed with chancery powers in this state, he had 
brought his action in a common law court for so much money 
paid, laid out and expended ;—is there a jury in Pennsylvania 
that would have given him a verdict? I think it would be diffi- 
cult to find such an one. Or, take another view; suppose the 
defendant had sold out the whole establishment immediately on 
the death of Holden, (as he was bound to do,) for $30,000 ; 
and there were no debts, and had paid over but $5,000 to 
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the administrators of the deceased, alleging that that was one-half 


of the real value of the materials in the office ; and had kept the 
other $20,000 himself, and this was a bill calling upon him to 
account for that sum; with those authorities which I have cited 


before the court, could there be any hesitation in the mind of 


any judge, wishing to mete out justice, in decreeing that the 
defendant should pay over the one-half of that amount? | 
can only say that nothing short of a positive act of assembly. 
or a solemn decision of the supreme court on the very point, 
which I should feel bound to regard, would prevent me from 
making such a decree. In the present condition of affairs, | 


can find no decision in this state which militates against the: 


opinion above indicated. On the contrary, I conceive the case 
of McFarland y. Stewart goes far on principle to support it. 
These principles being established, it becomes important to 
decide what control a court of equity can exercise over the 
partnership property when a surviving partner has not per- 
formed those duties which the law enjoins upon him in relation 
thereto. It has already been remarked that the court can 
order a sale of all the partnership property, and will do it. 
when a proper case is presented. It will also direct an injune- 
tion to issue restraining the survivor from any farther control 
over the estate, and appoint a receiver to take possession 
of the entire property, when the interests of the estate of the 
deceased portner demand it. Collyer on Part. 197-8; Gow 
on Part. 382; me v. Latt, (5 Madd. 493); Philips v. 
Atkinson, (2 Bro. C. C. 272) ; Hartz v. Schrader, (8 Vesey 
317.) The rule laid down by courts of equity on this subject 
seems to be this: The surviving partner having, at law, the 
right to the care, custody and management of the joint estate, 
a court of equity will not, generally speaking, on a bill being 
filed against him for an account of the partnership transactions, 
deprive him of his legal right by appomting a receiver, because. 
notwithstanding the death of one, the confidence in the other 
remains. But if he be guilty of such acts of mismanagement 
and improper conduct as satisfactorily proves that he cannot be 
entrusted with the joint estate, the court will then exercise its 
power, and appoint a receiver to collect the debts, and dis- 
pose of the property. Gow on Part. 382. “Or, if there 
is a breach of moral obligation, or if he in any respect behave 
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unrighteously against the interest of the deceased partner, or 
the representatives of a deceased partner, a receiver will be ap- 
pointed.” Collyer on Part. 197. Or, in the language of Judge 
Story, ‘in case of any improper delay,” the aid of a court of 
equity may be invoked. Story on Part.496. So where either 
partner has a right to dissolve the partnership, and the agreement 
between the parties makes no provision for closmg up the con- 
cern, it is a matter of course to appoint a manager or receiver, 
on a bill filed for that purpose, if they cannot arrange the mat- 
ter between themselves. Law vy. Ford, (2 Paige, 310)—and 
the same rule prevails respecting the appointment of a receiver in 
a suit between the representatives of a deceased partner and the 
survivor. Edward on Ree. 157; Collyer on Part. 197. 

sut it has been contended by the counsel for the defondant 
that because he has said, in his answer, that although * true it 
is the plaintiffs have proposed a sale of the partnership property, 
but he is satisfied with his business and can see no reason why 
he should incur any risk consequent on the sale,” therefore it 
would be unjust that one should be ordered by the court. 

It is probably sufficient to remark on this, that the court 
must presume that the defendant knew the law when the part- 
nership was formed, and if he wished to guard against the legal 
effects of the dissolution of a partnership at will, by the death 
of his copartner, it was his duty to have provided against the 
consequences which flow from such a state of things by articles 
of partnership while the other partner was in full life. He 
having failed to do so, we must apply the principles of the law 
to each case as we find it. 

It now only remains for the court to determine what must be 
done in the present case. It is to be remembered that Mr. 
Holden has been dead more than fourteen months, and it does 
not appear that the defendant has done anything towards 
closing up their partnership affairs, but on the contrary has 
gone on and used the partnership property to the present time. 
In Pennsylvania our act of assembly gives one year to an 
executor or administrator to settle the affairs of a deceased 
individual, and from analogy to such a provision in the law, 
and the practice in the orphans’ court, 1 think it would be a 
safe rule to adopt in equity, when a surviving partner is re- 
quired to settle the affairs of a partnership concern. An 
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assignee or trustee, and even a guardian, can be required to 
settle his account at the expiration of a year; and we have 
clearly shown that a surviving partner is but a trustee for the 
creditors and representatives of a deceased partner. 

I therefore think this defendant ought to have sold the pro- 
perty within the year, and settled up the affairs of the concern. 
or shown by his answer some good cause why he has not done 
so. But failing to do any such thing, and not having shown that 


he has taken any steps towards it, I think, in the language of 


the law, there has been “ that improper delay” which justifies 
the plaintiffs in demanding the aid of a court of equity. I do 
not wish to be understood as charging the defendant with any 
bad conduct in the transaction, but am inclined to attribute 


this delay to a mistaken apprehension of his own, and the legal - 


rights of the representatives of his deceased partner. Still it 
is only for the court to apply the remedy given by the law. 
when the acts of any one, although proceeding from good mo- 
tives, render him liable to its provisions. Therefore, under all 
the facts disclosed before us by the bill and answer, I shall fee! 
it to be my duty to award an injunction, restraining the de- 
fendant from exercising any farther control over the partner- 
ship property, if it should ultimately be insisted upon; and 
also to appoint a receiver to take possession of the entire pro- 
perty, with directions to him to make sale of all the partnership 
effects as soon as practicable, without doing injury to the rights 
of the parties interested. In so deciding, it necessarily follows 
that a master must also be appointed to take an account of the 
property, and report to the court as to the same ; so that the re- 
ceiver may be held responsible for what shall come into his 
hands, in order that the money may be safely secured until 
after a final hearing of the cause, when the court can make 
such a decree on the respective rights of the parties as shall 
be deemed in accordance with the settled rules of equity. 

Nore. This opinion was delivered on the 17th of June, 1847. After it was pro- 
nounced, a compromise was proposed by the defendant ; after numerous ineflectual 
attempts at a settlement by the parties, the counsel for the plaintifls moved for an 
injunction. On the 21st of October the court ordered one to be issued, and appointed 
a receiver, who took possession of the entire —— property. In November ot 
the same year, the case was heard on bill and answer before a full court, consisting 
of Judges King, Parsons and Kelley ; when the decision of Judge Parsons was en- 
tirely contirmed ; Judge King delivering the opinion of the court. A sale was then 
ordered ;_ the receiver sold the property ; and a master was appointed to take an 
account of the partnership transactions down to the death of Mr. Holden ; and also 
of the profits arising from the business after his death to the time of the final decree 
No appeal was taken to the supreme court 
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Notices of New Books. 


An AsrincmMent or tHe Law or Nist Prws. In two volumes. By 
WituiaM Seiwyy, Esq., of Lincoln's Inn, one of her Majesty’s Coun- 
sel, late Recorder of Portsmouth. With Notes and References to the 
Decisions of the courts of this country, by Henry Wuearton, ‘Tomas 
J. Wuarton, and Eowarp E. Law. Sixth American edition. With 
a SuppLeMENT, containing Notes of recent English and American Au- 
thorities, by J.G. Marvin. ‘Two volumes, pp. 1474. Supplement 
pp. 303. Philadelphia: Thomas, Cowperthwait & Co. 1848. 


This appears to be the fifth American edition of Selwyn’s Nisi Prius, 
which was published in 1839, from the ninth London edition, with the new 
matter in the two later English editions added in the form of a Supplement, 
and thus making up the sixth American edition. The editor, Mr. Mar- 
vin, in his preface to the Supplement, gives this explanation: ‘* A por- 
tion of the last American edition still remaining on hand, the publishers, 
in order to increase its usefulness, determined to have Notes of recent 
American cases, as well as the pertinent new matter found in the eleventh 
English edition, arranged as a Supplement to it. The following pages 
embrace such new supposed pertinent matter, together with Notes of 
American Cases, from 1839 to the present time. Notes of some cases 
omitted in former editions of Selwyn, have also been made, together with 
references to some late publications where the same subjects embraced 
in the following Supplement have been elucidated.”’ 

Into this Supplement of three hundred pages, Mr. Marvin, with that toil- 
some, praiseworthy, and useful industry which characterized his ‘* Legal 
Bibliography,’ has thrown his notes of American Cases from 1839 to the 
present time, and has arranged them under the same titles and in the 
same order as in the original work. This arrangement, and the full 
Index to the notes, will in a great measure remedy the inconvenience of 
reference to a Supplement. The value of Selwyn’s Nisi Prius is too 
well understood by the profession to need commendation at this time ; and 
its original value to the American lawyer is increased by the addition of 
the numerous American authorities. 


A Dicest or tHe Laws or tre Unitep States, iNcLupING THE Trea- 
Ties with Foreign Powers, AND AN ABSTRACT OF THE JUDICIAL De- 
CISIONS RELATING TO THE CoNSTITUTIONAL AND Statutory Law. 
With an Addenda, comprising the Acts of the First and Second Sessions 
of the Twenty-eighth and Twenty-ninth Congress, 1844-45-46-47. 
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By Tuomas F.Gorpon. One volume, pp. 1176. Philadelphia: Tho- 
mas, Cowperthwait & Co. 1848. 


The above verbatim title-page of a new edition of this useful and well- 
known book of reference, is a full and sufficient notice of the work. It 
was at one time an indispensable book to a lawyer, and now, after the 
publication of Messrs. Little & Brown’s edition of the Laws of the United 
States, with its full Indices and references, though not so necessary, 
it is of great value for a speedy reference and comparison of the Statutes 
of the United States, and the leading decisions under them. 


Tue American Law Journat. July, 1848. Edited by an Association 
of Gentlemen learned in the Law. New Series, Vol. 1. No. 1. Old 
Series, Vol. VII. No. 9. Philadelphia : Thomas, Cowperthwait & Co. ; 
G. B. Zieber & Co. Lancaster: Hamersly & Co. 1848. 


The Pennsylvania Law Journal, which changed its editors with the 
number for April last, has in this number changed its,name. We hope 
that its mere comprehensive title is the result of a more enlarged sub- 
scription list; and we extend warm and fraternal greetings to our old 
friend with the new prenomen. 


Tue Cove Reporter: a JourNaL ror THE JupGE, THe Lawyer, AND 
THE Lecistator. No. 1, July, 1848, pp. 12. John Townshend, 
Publisher and Proprietor, 3 Nassau Street, New York. 


A copy of this new law periodical is before us. After stating the ob- 
jects and intentions of the work, the editor adds, ‘‘ We announced the 
first number of this work for July, and to keep faith, we have issued it ; 
in consequence, however, of having experienced far greater difficulty than 
we could by possibility have anticipated, in drilling our very extensive 
corps of reporters, correspondents, and agents, (a task we have yet to 
complete,) we have not been able to make this number anything apnroach- 
ing to what we wish and what we intend to make future numbers ; and 
we therefore emphatically protest against being judged by our first num- 
ber. We intend to be progressive. We shall go on improving, until we 
arrive as nearly to perfection as human efforts can enable us to attain. 
We wish to supply the requirements of the profession ; but to enable us 
to do that, the profession must express to us their wants, and point out to 
us such alterations as they conceive will render this work both acceptable 
and useful to them.”’ 

In the present transition state of the New York practice, and the em- 
bryo condition of the Code of Laws, we should think that such a publica- 
tion would be necessary, to keep the lawyers in New York informed of 
their position at any given moment. 
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$HMliscellancous Intelligence. 


Law Scnoot at Camerince.— We regret to be obliged to announce 
another change in the Law School at Cambridge. By the correspond- 
ence, which is given below, it will be seen that Professor Greenleaf has 
been obliged, from ill health, caused by over work, to resign the Dane 
Professorship. During the long period that he was Royall Professor, 
he performed, unassisted, the whole of the executive duties of the School 
with a tact, kindness and firmness, which at all times won the confidence 
and gained the respect of his students. Frequently also, particularly 
within the few past years, the whole labors of instruction have devolved upon 
him. With what success he discharged these various duties, the concur- 
ring favorable testimony of all who have enjoyed his teachings fully 
shows. The Alumni of the School will recognize, in the warm expres- 
sions of esteem and respect in the correspondence, the familiar feeling 
which pervaded the Dane Law School, when they were students within 
its walls ; and they will thank their young friends for having so appropri- 
ately expressed the sentiments of all Mr. Greenleaf ’s pupils, and for hav- 
ing chosen so fit a memorial to perpetuate them. 

It will be seen, by the vote of the Corporation of July 3d, 1848, that 
Mr. Greenleaf will still hold an honorary office in the school. It is also 
understood, that when his health, already considerably recruited by an 
entire withdrawal from labor, shall have become established, that he will 
resume the more quiet practice of his profession in this city, still devoting 
a portion of his time to juridical labor. 

We are happy to be able to announce, that the vacancy caused by the 
resignation of Mr. Greenleaf, has been filled by the appointment of a gen- 
tleman who has an hereditary claim to the respect of the profession, and 
who cannot fail to give entire satisfaction to the friends of the school, as 
we have reason to know it has to the recent incumbent. 

The gentleman referred to is the Hon. Theophilus Parsons, of the Bos- 
ton Bar. He is the youngest living®on of the late Chief Justice Parsons, 
who bore a colossal reputation as a lawyer and a judge. Mr. Parsons 
was graduated at Harvard University in 1815, at the age of eighteen 
years. He studied law with the late Judge Prescott ; and, after a short 
time spent in Europe, he established himself in Boston, at the age of 
twenty-two. He has devoted himself with great industry and assiduity 
to practice; and in mercantile law, especially, he has been eminently suc- 
cessful. During this time he has relieved the tedium of professional life 
by literary efforts, and is well known asa nervous and able writer. He 
has also repeatedly represented the city of Boston in the House of Repre- 
sentatives, and has been a member of the Senate. He is an accomplish- 
ed lawyer ; and he is more than this. In wide and varied learning, as a 
scholar, a writer, and a critic, he is eminent; and as a teacher, we have 
no doubt that he will have abundant success, for he has the capital requi- 
sites of a love for the young and that facility and ease which are essential 
to the position he has consented to occupy at the unanimous request of 


the Corporation of the College. 
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Dane Hart, May 15, 1818. 

Dear Sir, — The state of my health having become such as to demand 
a long season of repose, I find myself compelled to withdraw from the 
labors of the Law School. I therefore respectfully tender to the Presi- 
dent and Fellows of Harvard College my resignation of the Dane profes- 
sorship of Law in this institution ; to take effect at the end of the present 
academical year. 

While I regret to leave a situation, the duties of which have been so 
much to my taste, and for many years a source of so much pleasure, it 
affords me some consolation to reflect that 1 leave the Law School in a 
state of great prosperity. The accompanying statement will show, that 
during the past fifteen years the average number of its members has in- 
creased nearly threefold ; its finances have risen from a state of debt and 
embarrassment to a free and productive capital of respectable amount, and 
its library has become the largest and most valuable Law Library in the 


country. Its reputation, moreover, as a place favorable to the study of 


jurisprudence, is firmly established throughout the United States; and it 
will remain under the charge of a jurist of the highest rank, both as to 
reputation and legal attainments. 

Permit me, on this occasion, to express my deep sense of the uniform 
kindness and courtesy I have received from each and al] the members of 
the corporation ; and be pleased to accept, for yourself and them, the 
assurance of my best wishes for their individual happiness, and for the 
continued increase, in this ancient seminary, of that good learning which 
you and they have already done so much to promote. 

I remain, dear sir, with great respect, faithfully yours, 
S. GReenvear. 


At a special meeting of the President and Fellows of Harvard College, 
in Boston, June 10th, 1848: Voted, That leave of absence be granted to 
Professor Greenleaf, after the 20th of June, on account of ill health. 

The President laid before the Corporation two letters from Professor 
Greenleaf, representing that the state of his health is such as to compel 
him to resign his professorship in the Law School, the resignation to take 
effect at the end of the present academic year ; whereupon, it was 

Voted, That the Corporation learn, with great regret, that the state of 
Professor Greenleaf ’s health is such as to compel him to resign his pro- 
fessorship. 

Voted, That the board entertain a high sense of the value of Professor 
Greenleaf ’s services to the University, with which he has been for so 
many years connected, with great credit to himself and advantage to the 
Law School. That the Corporation cherish the highest regard for the 
personal character of Professor Greenleaf, and that in accepting his resig- 
nation, they tender to him their best wishes for the improvement of his 
health. A true copy of record. 

Attest, James Waxker, Seeretary. 


At a meeting of the President and Fellows of Harvard College, in 
Boston, July 3, 1848: the President proposed the following vote, which 
was unanimously passed. 

Whereas Simon Greenleaf, Esq., in consequence of the infirm state of 
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his health, has resigned his place as Dane Professor in the Law School ; 
Voted, That in consideration of his long and faithful services as Royall 
and Dane Professor, he be and he hereby is chosen Emeritus Professor 
of Law in the Dane Law School. 

A true copy of record. Attest, James Waxker, Secretary. 


Camprince, June 16, 1848. 

Sir, — The members of Harvard Law Schoo] have received, with re- 
gret, the announcement that impaired health has compelled you to resign 
the professorial chair which for many years you have filled with distin- 
guished honor to yourself and usefulness to your pupils. 

By the severance of a connection which has been the source of eminent 
advantage and gratification to us, we are reminded, that of more than a 
thousand* young men who, within the past fifteen years, have been attract- 
ed by the celebrity which genius has conferred upon this institution, we 
are the last who will receive your instruction. With a grateful appreci- 
ation of your personal kindness, we are sensible of the faithfulness, ability 
and eloquence which have marked your public labors. Nor shall we re- 
member with less satisfaction, that the clearest and most comprehensive 
views of jurisprudence have been blended with those more important 
moral principles entering into the character of the upright lawyer, so hap- 
pily illustrated and adorned by your own life. - 

Leaving the institution, you carry with you the enthusiastic regard of 
your pupils. May your retirement be followed by renewed health and 
leisure, as well for your own happiness as for the completion of those 
juridical labors which are expected with the liveliest interest. 

The members of the Law School desire that the hall which has been 
so attractive from your presence, should be adorned with your portrait ; 
and respectfully request that at your convenience you will grant the 
necessary opportunity. 

In behalf of our associates, 
MELLEN CHAMBERLAIN, Wituiam F. Minter, 
C. Demonp, Tuomas Russet, Jr. 
Epw. Grirrin Parker, CampsBeLt White, 
Commattee. 
Simon Greenleaf, Esq. 


Dane Hatt, June 17, 1848. 

Gentiemen, —I have received your communication of yesterday with 
the liveliest emotion. Among the painful circumstances attending my 
departure from these seats of learning, with which I have been long and 
happily connected, none has created so keen a pang as the separation 
from my beloved fellow-students and pupils. No service could have been 
more grateful to me, than that of directing the remainder of your profes- 
sional studies ; but the admonitions of physical infirmity forbid it, and 
demand a season of repose from cares already too exhausting. 

For the favorable estimate you are pleased to take of my endeavors, 


* The exact number of students, who have been in the Law School during Mr. 
Greenleaf’s connection with it, is 1365. During the same period, upwards of 10,000 
volumes have been added to the Library, at a cost of over $26,000. 























Tnsolvents in Massachusetts. 


and the sentiments of affectionate regard which you express, as well as 
for the uniformly kind and respectful deportment of every member of the 


Law School towards me, be pleased to accept my warmest thanks. 


In my future studies and labors for the advancement of our favorite 
science, I shall be cheered by the contemplation of this period of my life, 
in which I have been so delightfully associated with kindred spirits, des- 
tined to act an important part in the preservation of social peace 


piness, and in the conservation of our institutions. 


May you reap the rich reward of successful efforts in this 


cause. 


In regard to the request, with which your communication closes, as it 
points to a perpetual memorial of the sentiments thus mutually entertain- 
ed, I have neither the heart nor the power to decline a compliance with 


your wishes. 


Most affectionately and faithfully yours, 
Simon GREENLEAF. 


To Messrs. Mellen Chamberlain, William F. Miller, and others, 


Committee for the Members of the Law School of Harvard 


University. 


} 


Name of Insolvent. 








Ashcraft, Edward H. 
Badger, Leonidas V. 
Bailey, Chester, 
Ballou, Maturin M. 
Bartlett, Eli V. et al. 
Pasford, Philander R. 
Benjamin, Charles, 
Berry, Leander 3. 
Bragg, Austin, 
Burchstead, Henry F. 
Bryant, John, 
Byrnes, Frederick D. 
Case, George 3. 
Champney, Francis C. 
Church, Samuel D. 
Clapp, Lucius 3. 
Clifford, ‘Thomas, 
Cole, Henry P. 
Coolidge, George fH. 
Cummings, James M. 
Dalton, Harrison W. 
Darling, Ebenezer, 
Davis, Daniel C. etal. 
Dennell, James UO. 
Dillingham, Joseph R. 
Dodge, John, 2d, 
Downs, Jabez H. etal. 
Drake, Horatio N, 
Drake, Samuel G. 
Drew, Andrew J. 
Dunbar, George W. 
Emery, Benjamin E. 
Fessenden, Charles B. 


Chelsea, 


| Boston, 








Residence, 


Boston, 
Adams, 
Boston, 


| Marblehead, 
| Danvers, 


Salem, 
Salem, 
Boston, 
Lynn, 
Boston, 
Boston, 
Gratton, 
Worcester, 
Soston, 
Chesterfield, 
Lawrence, 
Boston, 
Cambridge, 
Cambridge, 
Georgetown, 
Holland, 
Beston, 
Boston, 
Falmouth, 
Sutton, 
Tyringham, 
Holland, 
Boston, 
Methuen, 
Saiem, 
Haverhill, 


Insolvents in Massachusetts. 


Commencement of 
Proceedings. 





** The editor of the Reporter hopes for the indulgence of his readers, as illness 
has prevented his paying proper attention to this number. 


Name of Master or Judge. 


Bradtord Sumner, 
Bradford Sumner. 
Thomas Robinson, 
Johu M,. Williams, 
Jobu G. King 
John G. King. 
John G, King, 
Jobu G King. 
Edward G. Loring. 
John G King. 
Rradford Sumner. 
Bradtord Sumner, 
Isaac Davis. 
lsaue Davis. 
Bradtord Sumner. 
Viyron Lawrence, 
John G. King. 
Bradford Sumner, 
Bradtord Sumner. 
Bradford Sumner, 
John G. King. 
George B. Morris. 
Bradtord Sumner. 
Bradtord Sumner, 
Nymphas Marston 
Isuac Davis 
Fhomas Robinsen, 
George B. Mortis. 
Bradterd Sumner. 
James H. Duncan. 
John G. King. 
James H. Duncan 
| Bradford Sumner. 


and hap- 


glorious 
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Name of Insolvent. 


Fessenden, Philander R. 
Fuller, David G. 
Gardner, Stephen HH. 
Gilbert, Joho, 
Gillespie, John, 
Gilman, Caleb, 
Gustin, James HL. 
Haight, William, 
Hall, Witham G, 
Hammond, John, 
Hayward, Samuel, 
Hilton, Jonn ‘T. 
Hobson, Moses, 
Hopkins, Solomon, 
Howard, Joel K. 
Hubbard, ©. UL. 
Hubbard, William B. 
Hughes, George, 
Jennings, John, ir. 
Johuson, Josiah, 
Jossely n, J Hollis, 
Keuny, Samuel D. 
Knox, Henry, 

Kuox, John R, 
Livermore, Josiah, 
Mansur, Samuel, 
Marbie, Holland, 
May, “las, 
MeCarthy, John, 
Merrill, Asa, 

Miles, Mason M. 
Mitchell, Alexander, 
Moore, Samuel, 
Moulton, Otis M. 
Munroe, William, 
Nash, William, 
Nelson, Isaac, 
Nutter, Nathaniel, 
Otis, Stephen, 
Parker, Simon, 
Peaslee, Moses F. 
Perkins William HH, 
Petiee, Horace, 
Petting, Charles F. 
Pitman, ‘Thomas 3. 
Pratt, Sylvanus G, 
Redding, lseac, 
Robinson, Charles B, 
Rotfe, Matthew, 
Rogers, Daniel H. et al. 
Rollins, John W. 

Rv an, James, 
Sawyer, William A. 
Sherburne, Jeremiah M, 
Silloway, Joseph, 
Sleeper, F . Ul. 
Smith, Benjamin &. 
Smith, Thomas P. 
Snow, Horace P. 
Sowerby Asa, 
Stearns, Asa, 
Stockwell, Emmons R. 
Stover, George, 
Strong, Philip, 
Sweetser, Jon E. 
Swett, samuel, 
Taimter, William C, 
Thayer, Solomon, 
Thorne, Charles R. 
Verry, George FP. 
Wade, William F. Jr. 
Way, Truman, 
Welch, Willian, 
Wentworth, Isaac, 
Young, Charles et al. 





Residence. 


Boston, 
Lyan, 
Lyun, 
Roxbury, 
Lawrence, 
Boston, 
Fall River, 
Boston, 
Boston, 
Roxbury, 
'Bratutree, 
Lynn, 
Lynufield, 
Boston, 
Warwick, 
Boston, 
Marblehead, 
|\Lawrence, 
| Natick, 
Newburyport, 
Boston, 
Boston, 
Lawrence, 
Lowrence, 
Charlestown, 
Boston, 
Charlton, 
Boston, 
/ Lawrence, 
Boston, 
Boston, 
Boston, 
Warwick, 
Boston, 
| Worcester, 
‘Quincy, 
{ pton, 
Lawrence, 
toston, 
Andover, 
Haverhill, 
Lawrence, 
Methuen, 
Bostun} 
Boston, 
Boston, 
Grafton, 
Lawrence, 
Boston, 
Brookline, 
| Newton, 
Boston, 
Northboro’, 
Lawrence, 
jChelsea, 
|Boston, 
‘Methuen, 
Roxtury, 
|Concord, 
|Northunpton, 
| Boston, 
Boston, 
| Newburyport, 
| Lawrence, 
| Worcester, 
jDanvers, 
| Boston, 
/Rutland, 
toston, 
Worcester, 
Ipswich, 
| Lawrence, 
sawrence, 
Boston, 
| Boston, 
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Insolvents in Massachusetts. 





Name of Master or Judge. 
| Bradford Sumner. 
jlames H. Duncan. 
jJohn G. King. 

David A, Sunmons. 
James H. Dunean. 
John M. Williams. 

j Horatio Pratt. 
|Bradford Sumner. 
|Bradtord Sumner. 

1D. A. Simmons 
Nathaniel F. Safford. 
John G. King. 

John G King. 
Edward G. Loring. 
Richard E. Newcomb. 
Bradford Sumner. 
John G. King. 

James H. Dunean. 
Nathan Brooks. 

James H. Duncan 
Bradford Sumner. 
Bradford Sumner. 
James H. Duncan. 
James H. Duncan. 
Bradford Sumner. 
Bradford Sumner. 
Isaac Davis. 

Bradford Sumner. 
James H. Duncan. 
Bradford Sumner. 
Bradford Summer. 
John M. Willams, 
Richard E. Newcomb. 
Johu M. Williams. 
Isane Davis. 

Nathaniel F. Safford. 
Chartes W. Hartshorn. 
James H. Duncan. 
Bradfird Sumner. 
James H. Duncan. 
James H. Dunean, 
James H. Duncan. 
James H. Duncan, 
Bradford Sumner, 
Bradford Sumner, 
Bradtord Sumner, 
Isaac Davis. > 
James H. Duncan, 
Bradford Sumner. 
Bradford Sumner. 
Nathan Brooks, 
Bradford Sumner. 
Isnac Davis. 
James H. Duncan, 
Bradtord Sumner. 
Bradford Sumner. 
James H. Dunean. 
Bradford Sumner. 
Nathan Brooks, 
Myron Lawrence. 
Bradford Sumner. 
Bradford Sumner. 
Jobu G. King. 
James H. Duncan. 
Isaac Davis. 
John G. King. 
Edward G. Loring. 
Isnac Davis. 

John M Williams. 
Isaac Davis. 

John G. King. 
James H. Duncan. 
James H. Duanean, 
Bradford Sumner. 
Bradfurd Sumner. 








